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4.5. 6 John Street, McMahons Point

AUTHOR: Long Huynh, Team Leader Building Compliance

ENDORSED BY: Joseph Hill, Director City Strategy

ATTACHMENTS: 
1. Attachments [4.5.1 - 38 pages]
1. Development Control Order dated 30 March 2020
2. Development Control Order dated 1 February 2022
3. Deed of Settlement
4. Fire Safety Upgrade Order dated 27 July 2021

PURPOSE:

The purpose of this report is to provide information in response to Council’s resolution from 
its meeting held on 24 January 2002.

EXECUTIVE SUMMARY:

The property known as 6 John Street, McMahons Point operates as a boat maintenance 
facility. Since the lodgment and consideration of the Floating Dry Dock development (DA 
57/19) application in 2019 there has been as escalation of concerns raised by the surrounding 
residents regarding the operation of the site under Development Consent No 1164/90. 
 
Council, at its meeting on 24 January 2022, resolved the following:
 
1. THAT Council be provided with an urgent report on the status of compliance issues, 

investigations and actions to enforce the conditions of consent of DA 1164/90 for 
redevelopment of the existing boat maintenance facility at 6 John Street, McMahons 
Point and compliance with the terms of the S34 agreement and subsequent Court 
Orders made by the Court in respect of Land and Environment Court Proceedings No. 
2020/00122833, including, but not limited to, the enforcement of:

 
(a) the public benefit condition D51 which required the developer to "provide a 

public jetty extending from land below John Street, approximately in the location 
of the former sea baths, subject to the design and position being acceptable to 
Council"; 

(b) the numbers of boats to be permitted on the site at any time; 
(c) the unauthorised caretaker’s cottage and other unauthorised structures; and 
(d) environmental and operational conditions including noise standards and 

industrial equipment. 
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2. THAT Council be provided with an urgent report on the status of compliance issues, 
investigations and actions relating to fire safety at 6 John Street, McMahons Point 
including issues relating to access to and egress from the site for fire trucks and 
emergency and the storage and use of flammable chemicals and materials.

 
The purpose of this report is to provide information in response to the above Council 
resolution.

FINANCIAL IMPLICATIONS:

Expenditure in relation to legal advice and defending Council’s Order 11, dated 30 March 2020 
is $115,034.96. Resulting from the Order 11 appeal, a further $15,316 was spent on legal 
representations in relation to the Deed of Settlement.  Therefore, the total amount spent for 
the period between 27 February 2019 and 24 December 2021 is $130,350.96. The matter and 
costs are ongoing. Significant internal resources have also been applied to the matter in 
addition to the payments for external legal advice.

RECOMMENDATION:
1. THAT the 6 John Street, McMahons Point report be received.
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LINK TO COMMUNITY STRATEGIC PLAN

The relationship with the Community Strategic Plan is as follows:

3. Our Future Planning
3.5 North Sydney is regulatory compliant

BACKGROUND

On 2 May 1990, 6 John Street, McMahons Point (the “Property”) submitted an application 
1164/90 to Council seeking to rebuild an existing boat maintenance facility. The proposal 
sought to demolish existing buildings and obsolete water front structures. In their place 
would be erected 9 workshops, 2 work sheds and a flammable goods store. Other onsite 
facilities included a hard-stand area for a wash bay and onsite car-parking of 40 vehicles. 
 
The Property is situated within Berry’s Bay, surrounded by John Street, Munro Street and 
Dumbarton Street.

The 1990 application was advertised twice and attracted a large number of public 
submissions. 

According to a memorandum, dated 22 March 1994, from Council’s Manager of Assessments 
to the Mayor at the time, the development works were to be completed in three (3) stages. 
As of the date of the memorandum, stage 1 had been completed. Stage 1 comprised of 
buildings known as Worksheds as presently seen onsite. 
 
There has been no observations of any further physical works to the Development Consent 
D1164/90 since 1994.

CONSULTATION REQUIREMENTS

Community engagement is not required.

DETAIL

Regulatory Action
 
Development Control Order
 
On 30 March 2020, Council issued a Development Control Order (attached) requiring Noakes 
Group Pty Ltd to comply with the conditions of their Development Consent 1164/90, 
particularly the sand blasting, maximum number of boats and the removal of a storage shed 
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(Caretaker’s Unit). This Development Control Order was appealed within the Land & 
Environment Court, case number 2020/00122833, resulting in the Deed of Settlement. 
 
On 1 February 2022, a Development Control Order was issued to Noakes Group to require 
them to:
 

1. Demolish the unauthorised mobile shed structure; and
2. Demolish the unauthorised Caretaker’s Unit; 
3. Comply with condition D51 of Development Consent 1164/90 by constructing a 

public jetty from the land below John Street. 
 
It should be noted that the recipient of the Order has a period of 28 days to appeal the 
Development Control Order. 
 
Condition D51 – Construction of the Public Jetty
 
One of the main points of the contention during the assessment of the application number 
1164/90 was the foreshore access.  As such, conditions condition D51 was imposed which 
states:
 
“The developer shall at no cost to the Council provide a public jetty extending from land below 
John Street, approximately in the location of the former sea baths, subject to the design and 
position being acceptable to Council. This jetty shall be completed and available for use prior 
to substantial completion of the approved building works.”
 
The issued Development Control Order, dated 1 February 2022, includes requiring the 
construction of the Public Jetty in accordance with Condition D51 of Development Consent 
No 1164/90. 
 
Deed of Settlement
 
As a result of legal proceedings (2020/00122833), North Sydney Council and Noakes Group 
Pty Ltd entered into a Deed of Settlement (DoS) on 23 December 2020.
The DoS (attached) in effect sets the operational standards from 23 December 2020 in 
accordance with its clause 2.2. Below is a table identifying the terms of agreement and 
commentary regarding compliance status to date:
 

Requirement of clause 2.2 of DoS Compliance Investigation Status
 
The applicant (Noakes) agrees to lodge by 24 
December 2020 an application for a Building 
Information Certificate (BIC) to the 
Respondent (Council), in relation to the 
Caretakers Unit.

 
The BIC application No C30/60 was submitted 
to Council on 24 December 2020 and was 
refused on 13 January 2022. 
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Requirement of clause 2.2 of DoS Compliance Investigation Status
A Development Control Order, dated 1 
February 2022 has been issued requiring the 
Caretakers Unit to be demolished. 
 

 
The applicant agrees to lodge by 24 December 
2020 the Development Application to the 
Respondent, for the use of the Caretakers Unit.

 
The Development Application No 13/21 was 
submitted on 7 January 2021 and was 
withdrawn on 29 June 2021. As such, the use 
of the Caretaker’s Unit has not been 
regularised. 
 
A Development Control Order, dated 1 
February 2022 has been issued requiring the 
Caretakers Unit to be demolished. 
 

 
To not use the Caretaker’s Unit until and unless 
both a BIC has issued for the Caretakers Unit 
structure and a Development Consent for the 
use of the Caretakers Unit has been granted.
 

 
A Development Control Order, dated 1 
February 2022 has been issued requiring the 
Caretakers Unit to be demolished. 

 
To lodge by 24 December 2020, and 
application for a Building Information 
Certificate (BIC) to the respondent, in relation 
to the Mobile Structure.

 
The BIC application No C29/30 was submitted 
on 24 December 2020 and refused on 9 June 
2021.
 
A Development Control Order, dated 1 
February 2022 has been issued requiring the 
Mobile Structure to be demolished. 
 

 
To lodge by 24 December 2020, a 
Development Application to the respondent 
for the use of the Mobile Structure.

 
The Development Application No 11/21 was 
submitted on 8 January 2021 and refused on 2 
June 2021.
 
A new Development Application No 456/21 
was received by Council on 24 December 2021 
and is currently under assessment.
 
Any legal actions to enforce this Order will be 
subject to the determination of DA 456/21.
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Requirement of clause 2.2 of DoS Compliance Investigation Status
Subject to clause 2j, to not use the Mobile 
Structure until and unless both a building 
information certificate (BIC) has been issued 
for the mobile structure and a development 
consent for the use of the mobile structure has 
been granted. 

A Development Control Order, dated 1 
February 2022 has been issued requiring the 
Mobile Structure to be demolished. 
 
Any legal actions to enforce this Order will be 
subject to the determination of DA 456/21.
 

 
To lodge by 1 February 2021, a development 
application seeking consent for the use of the 
site, consistent with the permitted by the EPL 
and any amendment to condition D50 of 
development consent 1164/90.
 

 
According to Council’s record, this 
requirement has not been satisfied. 
 
Staff are liaising with Council’s solicitors to 
investigate options of enforcement. 
 
Please also refer to the discussion, EPA 
matters, for further details of actions 
regarding the EPL. 
 

 
To not keep or permit to be kept more than a 
maximum of 30 boats in total on the site 
during the interim period.

 
To date, staff have not been able to ascertain 
categorical evidence of a breach which would 
allow formal regulatory actions to be taken. 
 
Staff continues to commence investigations 
upon receipt of complaints. 
 
See discussion section, Number and size of 
boats for further detail.
 

 
That during the interim period it will ensure 
that no more than 4 non-commercial boats will 
be kept on site. 

 
As above.

That during the interim period it will keep the 
non-commercial boats in the locations 
identified on the plan at Annexure E to this 
deed.

 
As above. 

 
That during the interim any spray painting or 
blasting activities must only occur in the 
worksheds with the exception of minor repair 
works which may be carried out on the site 
shown outlined on a map in Annexure F. 

 
To date, staff have not been able to ascertain 
categorical evidence of a breach which would 
allow formal regulatory actions to be taken. 
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Requirement of clause 2.2 of DoS Compliance Investigation Status
Staff continues to commence investigations 
upon receipt of complaints.

See discussion section, EPA matters.
 

 
That during the Interim Period it will ensure 
that the operations at the Site do not generate 
noise levels when measured at the boundary 
of any neighbouring residential developments, 
which exceed:
 

1. At John Street L10 = 57 dBA
2. At Dumbarton Street L10 = 45 dBA
3. At Munro Street L10 = 49 dBA

 

 
The most recent Noise Impact Assessment, as 
required by the EPA to be undertaken at the 
site, is under review to determine if there is 
evidence of a breach under the Environmental 
Planning and Assessment Act which will allow 
formal regulatory actions to be commenced.
 
See discussion section, EPA matters.
 

 
To not carry out Spray Painting or Blasting 
activities in the Northern Slipway during the 
Interim Period.
 

 
To date, staff have not been able to ascertain 
categorical evidence of a breach which would 
allow formal regulatory actions to be 
commenced. 
 
Investigations continues to be undertaken 
upon receipt of complaints.
 
See discussion section, EPA matters.
 

 
That during the Interim Period, to not cause or 
permit the application of anti foulant to boats 
outside of a work shed other than by roller, 
brush or airless spray technique and only when 
encapsulated/screened using shade cloth, 
plastic or the like.
 

 
To date, staff have not been able to ascertain 
categorical evidence of a breach which would 
allow formal regulatory actions to be 
commenced. 
 
Investigations continues to be undertaken 
upon receipt of complaints.
 
See discussion section, EPA matters.
 

 
To comply with Development Consent DA 
1164/90, the Part 5 Approval and the terms of 
the EPL except where provided to the contrary 
for the matters set out in this deed.

 
Whilst this forms part of the Development 
Approval, Council  are limited in their 
regulatory authority where EPL conditions 
apply. As such,  liaisons with the EPA will 
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Requirement of clause 2.2 of DoS Compliance Investigation Status
continue, to commence investigations upon 
receipt of complaints.
 
See discussion section, EPA matters. 

 
Ongoing Compliance Matters
 
Environmental Protection Authority (EPA) 
 
The operation at 6 John Street requires an Environment Protection Licence (EPL) provided by 
the NSW Environment Protection Authority (EPA). Being EPL licensed, the EPA has jurisdiction 
over the site with regard to Protection of the Environment legislation (POEO Act).
 
Therefore, the EPA is the regulatory authority responding to community complaints about 
noise and odour, which includes the monitoring of activities and taking enforcement actions 
to require Noakes to improve, if required, environmental outcomes for the community.
Council has been liaising with the EPA regarding their actions in relation to noise and odour 
at Noakes. 
 
Following are the actions taken by the EPA thus far in relation to Noise and Odour at the site:-
 
Noise
 

 A Notice of Variation of License No. 10893 was issued by the EPA on 17 December 
2020 which set out requirements for Noakes to undertake a Pollution Study and 
Reduction Program in relation to matters of noise impact, requiring the provision of 
a Noise Impact Assessment and Noise Management Plan.

 
 A second Notice of Variation of Licence No. 10893 was issued by the NSW EPA on 18 

February 2021 which confirmed further dates for the noise impact assessment to be 
completed and, subsequent upon the provision of that assessment, a Noise 
Management Plan to be lodged with the NSW EPA.

 
 The Noise Impact Assessment and Noise Management Plan were lodged by Noakes 

on 23 April 2021. A Licence Variation was issued on 18 June 2021. It provides for 
implementation of the agreed Noise Mitigation Measures, to be carried out by 30 
June 2022.

 
 These noise mitigation measures include staged upgrades to cladding, sealing roof 

vents, door seals, travel lift engine casing, ventilation ductwork and the use of a 
mobile acoustic tent or screening to mitigate any noisy works conducted in the 
direction of people’s houses.

 
 The EPA has also required Noakes to conduct a study to evaluate the effectiveness of 

the new controls once implemented.
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In addition to the above, Council staff are reviewing the submitted Noise Impact Assessment 
and will be liaising with the EPA to determine if there is evidence of a breach enabling staff 
to take regulatory actions under the provisions of the Environmental Planning and 
Assessment Act 1979 (EPA Act). 
 
Odour
 

 A variation was issued by the NSW EPA requiring an Air Quality Risk Assessment to 
be provided to the NSW EPA to enable the EPA to better understand the risk of air 
quality impacts from Noakes’ operations and whether existing pollution controls are 
sufficient.

 
 The air quality risk assessment dated November 2021 submitted to the EPA provides 

for the relocation of current exhausts and the implementation of an upgraded 
carbon filtration system. However, the installation of the carbon filtration system 
would require a Development Consent from Council. 

 
 The submitted Development Application No D456/21, which seeks to regularize the 

use of the mobile shed structure, includes the installation of the proposed carbon 
filtration. This application is presently being considered by Council.

 
Number and size of boats
 
Several photographs have been submitted to Council, illustrating that the number of boats 
stored upon the site may at certain times exceed the maximum limit identified by clauses 2h 
and 2i of the DoS. To enable regulatory action, supporting evidence is required that all boats 
in the photographs are associated with Noakes operations.
 
The Noakes logbook of boats on site, provided to Council during its investigation in October 
2021, demonstrated compliance with the agreement. Furthermore, advice provided to 
Council was that not all boats at the dock are associated with Noakes operations and some 
boats may not be there for maintenance. 
 
Based on the available information, staff have not been able to ascertain categorical evidence 
of a breach which would allow formal regulatory actions to be commenced. 
 
Council recently requested Noakes to submit a copy of its logbook for the period from 
November 2021 to end of January 2022 to review whether a breach of the DoS has occurred 
during the subject period. 
 
Fire Safety Matters
 
Annual Fire Safety (AFSS)
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An Annual Fire Safety Statement indicates that an accredited practitioner (fire safety) has 
assessed, inspected and verified the performance of each fire safety measure that applies to 
a building.
 
6 John Street, McMahons Point submitted an Annual Fire Safety Statement to Council in 
November 2021. The submission of the AFSS satisfies the requirement of clause 89 of the 
Environmental Planning and Assessment (Development Certification and Fire Safety) 
Regulation 2021.

Fire Safety Upgrade Order
 
The premises may have complied with fire safety requirements at the time of construction. 
However, it has been identified that previous standard of construction may no longer be 
suitable and would require upgrade works to be undertaken to ensure that the premises’ fire 
services meet current standards.  
 
On 27 July 2021, Council issued a Fire Safety Upgrade Order to 6 John Street, McMahons Point 
based upon a BCA Fire Safety Report prepared by Zac Wilkins and Andrew Brohier of 
McKenzie Group. The Fire Safety Order forms part of Councils fire safety upgrade program to 
bring older buildings to current standards (or the standards as adopted at the date of the 
Order). 
 
The Order permits a period of 2 years to complete the upgrade works. The process in 
determining the required upgrades and timeframes followed Council’s standard process for 
these type of fire safety concerns. 
 
Until the 2 years period expires, Noakes Group is required to submit Annual Fire Safety 
Statements to certify that all installed existing measures are maintained and working to the 
standards that were applicable at the time of initial installation.
 
It should be noted that Council provided a copy of its Fire Safety Upgrade Order, and the Fire 
Safety Audit report, to Fire and Rescue NSW. To date Council has not received an objections 
or a request from Fire and Rescue NSW to modify the terms or period for compliance as set 
out in the Order. 
 
Access and Egress from Site for Fire Trucks
 
It has been reported to Council that the size of boats stored at the property may impede upon 
Fire Trucks accessing the property, causing fire safety concerns. 
 
The provisions of the Building Code of Australia (BCA) do not make reference or set a 
requirement for private properties to accommodate Fire Trucks. The BCA requires the 
building to maintain a 1m wide path of travel to ensure persons are able to reach an exit from 
within the building and into an open space or public road. In the case of 6 John Street, site 
inspections revealed a 1m wide path of travel, at the time of the inspection, to an exit from 
within the building/s. 
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As such, regulatory actions cannot be instigated under the EPA Act should a boat overhang 
onto a driveway within a private property, provided a 1m wide path of travel to the public 
road is maintained. 
 
Storage and use of flammable chemicals and material
 
The BCA does not regulate materials (or chemicals) stored upon the site, provided the 
materials or chemicals stored are consistent with the approved use and would not alter the 
BCA classification of buildings. 
 
In the case of 6 John Street, McMahons Point, the materials stored on site (as observed during 
the inspection) appear to be consistent with Development Consent 1164/90, being a boat 
maintenance facility. 
 
The ongoing safe storage and use of chemicals on site may be governed by Safework NSW. 
 
Ombudsman Complaint Investigation
 
On 27 October 2021 the NSW Ombudsman Office reviewed Council’s actions in handling 
various issues raised in relation to alleged non-compliances from Noakes Group. This review 
was instigated by the community who were generally unsatisfied with the resolutions or lack 
thereof of their concerns.

Upon receiving Council’s written response regarding its documented and comprehensive 
investigations, the NSW Ombudsman Office advised Council that the case have been closed 
with no further actions.
 
 
CONCLUSION
 
The compliance issues raised regarding 6 John Street to date are complex and resource 
intensive. 
 
The complexity of the issues at the site are compounded by limitations of what can be 
regulated in terms of the Environmental Planning and Assessment Act 1979 and the 
provisions of the Protection of the Environment Operations Act 1997 as regulated by the EPA 
through the EPL. 
 
The various departments of Council and external parties, that includes the EPA, continue to 
liaise on the matter in investigating the concerns raised.
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