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PURPOSE OF SUPPLEMENTARY REPORT  
 
On 25 July 2022, after the assessment report had been finalised, the applicant requested that 
further consideration be given to additional information submitted regarding SEPP (Housing) 
2021. The additional information prepared by Ethos Urban (ATT_7) was supplementary to the 
original response to Council’s preliminary assessment prepared by GYDE Consulting dated 7 June 
2022, a copy of which is attached to the assessment report (ATT_5).  
 
The assessment report, dated 25 July 2022, provides an assessment against Part 3 Retention of 
Affordable Housing of SEPP Housing 2021. The assessment concluded that there would be a loss 
of affordable housing and therefore condition C23 was recommended, requiring the payment of 
a $1,071,300.00 contribution under s7.32 of the Act to mitigate the reduction of affordable 
housing.  
 
Applicant’s Information Submitted 
 
The applicant provided additional rental data for 2019, 2020 and 2021 that previously had not 
been provided because the advice from GYDE had accepted that as of 2016 all of the dwellings 
within the building were considered low-rental dwellings.  
 
The applicant also requested that the following matters be considered: 
 

1. The rental data for studio apartments (bedsits) which is available between September 

2017 and December 2021 during the relevant period.  

2. Acknowledgement of the discounted rental rate for the caretaker’s residence (Unit 14) on 

the basis that a discounted rental rate was provided in lieu of labour undertaken.  

3. The ‘definition’ of affordable housing under the National Rental Affordability Scheme Act 

2008.  

Each matter is addressed below:  
 
1. Rental Data including studio or bedsit data 
 
SEPP (Housing) 2021 provides the following definition for low-rental dwelling:  
 

low-rental dwelling means a dwelling that was let at a rental level no greater than 
the median rental level, as specified in the Rent and Sales Report, during the relevant 
period in relation to a dwelling:- 
 
(a) of the same type, and 
(b) with the same number of bedrooms, and 
(c) in the same local government area. 
 

The applicant originally submitted rental data from 2016, when FACS Rent and Sales report data 
did not include studio apartments and had accepted that the building would contain low-rental 
dwellings.  
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2. Caretaker Residence – Unit 14 
 
The applicant suggests that an informal arrangement had been made between the previous 
property owners and the tenant of Unit 14 for a reduced rental rate on the basis that caretaker 
tasks be undertaken. The applicant suggests this was up to 20 hours per week. The work included 
mowing lawns, gardening, replaces broken lightbulbs, and general maintenance etc. Whilst it is 
likely that some arrangement or special consideration was in place for this tenant, the applicant 
is not able to furnish any formal agreement of the arrangement and therefore the consent 
authority has little scope to consider the reduced rental rate. Regardless, it is likely that the 
market rental rate for the caretaker’s unit (unit 14) would be comparable to the other two-
bedroom apartments within the building (unit 17 and unit 20) and therefore would otherwise 
have also constituted a low-rental dwelling.  
 
3A. Application of the National Rental Affordability Scheme Act 2008.  
 
Firstly, the Commonwealth legislation bears no relevance to the application of the Environmental 
Planning and Assessment Act 1979. Section 4.15(1) of the EP&A Act provides the relevant matters 
for consideration, including, at ss4.15(1)(a)(i) the consideration of the relevant environmental 
planning instruments, which in this instance is SEPP Housing 2021. The EP&A Act and the Housing 
SEPP provide clear definitions which are to be utilised in the assessment of the subject application.  
 
The EP&A Act provides the following definition of affordable housing:  
 

affordable housing means housing for very low income households, low income 
households or moderate income households, being such households as are 
prescribed by the regulations or as are provided for in an environmental planning 
instrument. 
 

SEPP (Housing) 2021 provides the following definition of low-rental housing:  
 

low-rental dwelling means a dwelling that was let at a rental level no greater than 
the median rental level, as specified in the Rent and Sales Report, during the relevant 
period in relation to a dwelling:- 
 

(a) of the same type, and 
(b) with the same number of bedrooms, and 
(c) in the same local government area. 
 

As outlined above, taking into consideration the applicant’s additional rental data from 2019-
2020, it remains evident that the subject building is a low-rental residential building and contains 
21 low-rental dwellings.  
 
Any assessment must rely upon the definitions in Section 45 of the Housing SEPP, being the 
relevant environmental planning instrument under the EP&A Act. Alternate meanings or 
definitions from different legislation are not applicable, particularly where these are drafted to 
achieve different purposes. In accordance with section 6 of the Interpretation Act 1987, 
“definitions that occur in an Act or instrument apply to the construction of the Act or instrument…” 
it is therefore not open to interpretation to utilise a definition under another Act, given would 
bear no relevance to the context in which it was originally constructed.  
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Secondly, should consideration be given to the NRAS Act, it must be noted that contrary to the 
assertion provided by Ethos Urban, the NRAS Act does not provide a definition for affordable 
housing. Instead, the applicant has extracted a reference to “20% less than the market value rent 
for the dwelling” from section 7(2)(a)(ii) of the NRAS Act. However, this reference is made only in 
relation a threshold for an investor to access an incentive under the National Rental Affordability 
Scheme, whether that be a tax offset or amount payable. The 20% discounted rental rate also 
relates to the market rate for the specific dwelling that the investor is seeking to leased and not 
the median rental rate in the FACS Rent and Sales reports and therefore again is not a comparable 
measure.  
 
It should also be noted that this incentive only applies to new dwellings or dwellings that have 
been renovated during the incentive period to encourage additional rental stock and must also 
be rented to an eligible tenant (capped annual income). The object of the NRAS Act is to 
“encourage large-scale investment in housing by offering an incentive to participants in the 
National Rental Affordability Scheme so as to (a) increase the supply of affordable rental 
dwellings; and (b) reduce rental costs for low and moderate income households” and does not 
relate to the retention of existing affordable housing within the market.   
 
For completeness, section 7(2) of NRAS Act is reproduced below (emphasis added): 
 

(2) The conditions are that: 
 

(a) either: 
 

(i) the rental dwelling has not been lived in as a residence at any 
time before the first day of the incentive period; or 

(ii) the rental dwelling was unfit for anyone to live in, and since the 
day on which it has been made fit for living in, it has not been 
lived in as a residence between that day and the first day of the 
incentive period; and 

 
(b) to the extent that the rental dwelling is rented during an NRAS year 

that falls within the incentive period—both: 
 

(i) the rental dwelling is rented to a tenant or tenants of a kind 
prescribed by the regulations; and 

(ii) each charge of rent for the rental dwelling during the year is at 
least 20% less than the market value rent for the dwelling; and 

 
It is evident that this is not a definition for affordable housing, nevertheless, should the “20% less 
than” derived definition be applied as suggested by the Applicant, the following assessment is 
provided on a non-prejudice basis.  
 
The Applicant’s assessment (Table 2 of the Ethos Urban Advice ATT _7) unhelpfully averages the 
data, however, the table below provides the data average yearly rather than over the five year 
period. It is noted that the applicant has failed to provide rental data between 2017 and 2018.  
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15 Requirement for imposition of conditions—the Act, s 7.32(3)(a) 

Before imposing a condition under the Act, section 7.32, the consent authority must consider the 
following:- 

(a) affordable housing must aim to create mixed and balanced communities,
(b) affordable housing must be created and managed so that a socially diverse residential

population, representative of all income groups, is developed and maintained in a
locality,

(c) affordable housing must be made available to very low, low and moderate income
households, or a combination of the households,

(d) affordable housing must be rented to appropriately qualified tenants and at an
appropriate rate of gross household income,

(e) land provided for affordable housing must be used for the purposes of the provision
of affordable housing,

(f) buildings provided for affordable housing must be managed to maintain their
continued use for affordable housing,

(g) affordable housing must consist of dwellings constructed to a standard that, in the
opinion of the consent authority, is consistent with other dwellings in the area.

As the condition recommended to be imposed under section 7.32 of the Act relates to a monetary 
contribution the Panel can be satisfied that the Department of Housing would utilise this funding 
to provide adorable housing consistent with (a) – (g) inclusive above.  

Miscellaneous Issues 

The following matters have also arisen from additional documentation submitted by the applicant 
on or after 25 July 2022.   

Unit 22A – The applicant has also advised Council that the previous owner had converted a 
storeroom and was collecting rent. It is not suggested that the contribution be charged regarding 
the loss of this dwelling as, regardless as to whether the application is approved, this unit was 
never approved and should be decommissioned. The matter may be referred to Council’s 
Compliance Staff should the applicant not be approved.  

Resident Relocation Plan - The applicant has advised that there are currently five vacant dwellings 
with the remaining units being occupied.  

RECOMMENDATION: 

The recommendation of the assessment dated 25 July 2022, including conditions C23 and C24, be 
endorsed by the Panel.  

Michael Stephens  Robyn Pearson 
SENIOR ASSESSMENT OFFICER TEAM LEADER (ASSESSMENTS) 

Stephen Beattie  
MANAGER OF DEVELOPMENT SERVICES 



173 Sussex St, Sydney  
(Gadigal Land) NSW 2000 

E. sydney@ethosurban.com
W. ethosurban.com

T. +61 2 9956 6962 ABN. 13 615 087 931 

25 July 2022 

Mr Robert Emerson  
Acting General Manager  
North Sydney Council  
200 Miller Street 
North Sydney, NSW, 2060 

Attention: Mr Michael Stephens 

Dear Mr Stephens, 

DA/432/21 - Request for Additional Information 
2 Sutherland Street, Cremorne  

This letter has been prepared by Ethos Urban on behalf of AP Development No 1 Pty Ltd (the Applicant) in relation to 
DA/432/21 which was submitted to North Sydney Council (Council) on 13 December 2021. The proposal seeks the 
redevelopment of the site to contain eleven (11) new residential apartments. Following lodgement, Council issued a 
Request for Additional Information (RFI), as set out below:  

“In accordance with Part 3 of Chapter 2 in SEPP (Housing) 2021 it should be demonstrated that the existing 
residential flat building does not meet the definition of a low-rental residential building within the relevant 
period under the SEPP to confirm that the proposed demolition of the existing building would not cause a loss 
of affordable housing within the locality. Sufficient documentation is to be provided to demonstrate the 
requirements of the SEPP”. 

This analysis includes a review of State Environmental Planning Policy (Housing) 2021 (SEPP Housing) and the 
proposed DA documentation, including existing rental data provided by the Applicant in relation to the existing  
21 dwellings within the residential flat building proposed to be demolished. As per SEPP Housing, this rental data has 
been compared with rental data from the NSW Government (Family and Community Services) Rent and Sales Report 
to determine if the proposal results in the loss of any affordable low rental dwellings and therefore should be subject to 
affordable housing contributions under Part 3, Clause 48 of SEPP Housing.  

In summary this analysis finds that: 

• The existing residential flat building contains a total of 21 dwellings comprising 3 x 2-Bedroom units (including one
caretaker unit) and 18 x Studio units.

• Affordable rental housing is defined by the Australian Government as rental housing that is at least 20% below
market value rent, consistent with the National Rental Affordability Scheme Act 2008.

• Median rental levels for Bedsitter units (studios) and 2-Bedroom units within the North Sydney LGA have been
extracted from the Family and Community Services Rent and Sales Report over the available period between
December 2021 to September 2017.

• Applying the 20% affordable housing rate to the market rents averaged across the abovementioned timeframe the
following are considered lost affordable low rental housing stock:

- Bedsitter units below $323 / week; and
- 2-Bedroom units below $530 / week.

• On this basis there are two existing units considered affordable low rental housing on site, including:

- Unit 15, Studio; and
- Unit 20, 2-Bedroom.

• In the circumstances of the existing development including a caretakers’ unit priced according to labour in lieu, the
proposed contribution equates to $133,913.
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1.0 Existing Development  

The existing residential flat building contains a total of 21 dwellings, comprising a total of 24 bedrooms, as set out below:   

• 3 x 2-Beds (including one caretaker unit) = 6 bedrooms; and  

• 18 x Studios = 18 bedrooms. 
 

1.1 Does the existing development contain low rental dwellings?  
Part 3, Clause 45 of SEPP Housing defines a low rental dwelling as:  
 

A dwelling that was let at a rental level no greater than the median rental level, as specified in the Rent and 
Sales Report, during the relevant period in relation to a dwelling— 

(a)  of the same type, and 
(b)  with the same number of bedrooms, and 
(c)  in the same local government area. 

 
Of relevance to this analysis:  
 

Rent and Sales Report means the Rent and Sales Report published by Services Australia or a publication 
issued in place of the publication by or on behalf of the Australian Government. 

 
Relevant period means the period commencing 5 years before the day on which the development 
application involving the building is lodged and ending on that day. 

 
Further to this, The National Rental Affordability Scheme (NRAS) given force by the National Rental Affordability 
Scheme Act 2008 prescribes the following conditions for affordable rental dwellings:  

… 
 
The rental dwelling is rented to a tenant or tenants of a kind prescribed by the regulations; and 
 
Each charge of rent for the rental dwelling during the year is at least 20% less than the market value rent for 
the dwelling.  
 
… 

 
The subject DA was lodged in December 2021, as such the relevant period in this case extends to December 2016. In 
accordance with SEPP Housing, Ethos Urban has extracted the available rental data for the North Sydney LGA from the 
Rent and Sales Report produced by Family and Community Services (FACS). This data extends back to September 2017, 
noting that prior to the September 2017 quarter, different procedures were applied to calculate rent and sales, resulting 
in a series break. In consequence, FACS has advised that comparisons with quarter earlier than September 2017 may 
not be valid. Furthermore, from the September 2017 quarter, FACS has introduced additional bedroom typologies such 
as the 'Bedsitter’ category which commonly represents Studio dwellings. In this regard, it is considered more 
appropriate to apply December 2021 to September 2017 as the relevant period.  
 
Table 1 below includes rental data relating to Bedsitters and 2-Bedroom units.  
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