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EXECUTIVE SUMMARY 
 
The Applicant seeks development consent from the North Sydney Local Planning Panel (NSLPP) for 
demolition of an existing residential flat building, construction of a new residential flat building, 
excavation and construction of basement, new basement entry from Henry Lawson Avenue and new 
landscaping on land identified as No 1 Warung Street, McMahons Point. 
 
The application is required to be reported to the NSLPP for determination, as directed by the 
Minister of Planning, as the development application has attracted 10 or more unique submissions 
by way of objection; involves a departure from a development standard that is greater than 10%; 
and is considered sensitive development which State Environmental Planning Policy Housing 2021 
– Chapter 4 Design of Residential Apartment Development applies. 
 
The proposal involves reconstruction of a residential flat building which benefits from Existing Use 
Rights provisions under Div 4.11 of the EP & A Act 1979 and the incorporated provisions at s163 to 
167 of the EP & A regulations 2021.  The development application has been assessed against relevant 
State Planning Policies including Chapter 4 of the Housing SEPP, as well as Council policies including 
the North Sydney Local Environmental Plan 2013 (NSLEP 2013) and North Sydney Development 
Control Plan 2013 (NSDCP 2013).  
 
Council’s notification of the original plans has attracted a total of twenty (20) submissions by way of 
objection including a submission by the Lavender Bay Precinct Committee raising concerns regarding 
privacy loss to neighbouring private open space, the uncharacteristic form and appearance of the 
building and its conflict with the character of the McMahons Point Conservation Area, concerns with 
regards to the lift overrun, view loss, privacy impacts, built form & design, site excavation and 
associated impacts, impact to heritage conservation area and character generally, inadequate 
setbacks, impact to street parking and insufficient landscaping. Amended plans illustrating a revised 
scheme were re-notified in October 2024, which attracted a further seven (7) submissions by way of 
objection. 
 
The proposed development prioritises views of Sydney Harbour and associated iconic views of the 
Harbour Bridge and Opera house views, to the detriment of the amenity of No. 3 Warung Street and 
the heritage significance of the McMahons Point South Conservation Area. The splayed south eastern 
balconies are excessive in size directing views which would have a direct impact and insufficiently 
mitigated impact on the private open space of No. 3 Warung Street. The built form would not relate 
well to the adjoining heritage item and conflicts with the predominantly rectilinear form of buildings 
within the conservation area. The development proposes excessive glazing and glazed balustrades 
which detract from the significance of the conservation area and there is a substantial increase in 
earthworks and excavation which does not promote substantial landscaping. Concern is also raised 
that the earthworks will not maintain the structural integrity of No. 3 Warung Street. 
 
The application involves a height breach of 11.07m (exceedance of 30% or 2.57m), a non compliance 
with the maximum height of buildings development standard (8.5m) under Clause 4.3 of NSLEP 2013. 
The written request pursuant to Clause 4.6 of the NSLEP 2013 is not supported as insufficient planning 
grounds were provided and the included information failed to demonstrate that compliance with this 
development standard is unreasonable or unnecessary particularly failing with satisfying Objectives of 
Cl. 4.3 Height of Buildings. 
 
The assessment has considered the concerns raised in the submissions and performance against 
applicable planning requirements. Following this assessment and having regard to the provisions of 
Section 4.15 of the Environmental Planning and Assessment Act 1979 (as amended), the application is 
recommended for refusal given the proposal’s failure to achieve compliance to and consistency with 
critical objectives, provisions and controls under the Chapter 4 of SEPP Housing 2021, would not 
achieve an appropriate outcome in terms of built form and character and would substantially impact 
on the amenity of No. 3 Warung Street. 
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DESCRIPTION OF PROPOSAL 
 
The proposal before the Panel is for demolition of an existing residential flat building, excavation and 
construction of a basement, new basement entry from Henry Lawson Avenue and construction of a 
new residential flat building. The new residential flat building will comprise of seven (7) residential 
units, which is reduced from the current yield of twelve (12) units.  
 
Specifically, the proposed development involves the following elements: 
 
Demolition 
 

• Demolition of existing residential flat building and demolition of components of the site 
including ground level concrete car parking and existing landscaping. 

 
Construction 
 

• Excavation works and demolition of an existing sandstone rock wall to facilitate a single 
basement level and opening for vehicular access to the basement. The basement level will 
comprise of elevation (11) car spaces including one visitor/car wash space, seven (7) 
bicycle/storage cages, one (1) visitor bicycle parking space, one (1) motorbike space, plant 
rooms, garbage room and a stairwell/lift to upper levels. 

• Ground level comprising 2 x 3 bedrooms units with on ground private open space courtyards.  
• Level 1 & 2 comprising 2 x 3 bedroom units with south facing balconies orientated to Sydney 

Harbour.  
• Level 3 comprising 1 x 4 bedroom unit with a south facing balcony orientated to Sydney 

Harbour. 
• A flat concrete roof with photovoltaic panels, a roof access hatch and lift overrun (RL 25.170). 

 
Landscaping 
 

• Removal of seven (7) trees within the subject site. 
• Existing Plumeria in NW corner of site to be retained. 
• Four (4) replacement trees proposed – Tristaniopsis laurina – Water Gum in the south eastern 

corner of the site, two (2) Tristaniopsis laurina – Water Gum on the western side boundary 
and three (3) Lagerstroemia ‘Natchez’ adjacent to the western side boundary. 

• Landscaping and garden beds primarily within the setbacks of the site plus a southern lawn 
and garden bed. 

• Some on structure landscaping proposed to balconies of the residential flat building. 
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Figure 1 – Proposed North Elevation 

 

 
Figure 2 – Proposed East Elevation 

 

 
Figure 3 – Proposed West Elevation 

 



Report of Thomas Holman, Senior Assessment Officer Page 6 
Re:  1 Warung Street, McMahons Point 
 

 

 
Figure 4 – Proposed South Elevation 

 
 
STATUTORY CONTROLS  
 
North Sydney LEP 2013 

• Zoning – R3 Medium Density Residential 
• Item of Heritage - No 
• In Vicinity of Item of Heritage – Yes, adjoins No. 3 Warung Street (I0515) 
• Conservation Area – Yes, noted as an uncharacteristic item in McMahons Point South (CA14) 
• FSBL – No 
• 6.10 – Earthworks 

Environmental Planning & Assessment Act 1979 
Environmental Planning and Assessment Regulation 2021 
SEPP (Biodiversity and Conservation) 2021 

• Chapter 2 Vegetation in non-rural areas 
• Chapter 6 Water catchments 

SEPP (Housing) 2021 

• Chapter 2 Affordable Housing 
• Chapter 4 Design of residential apartment development 

SEPP (Resilience and Hazards) 2021 

• Chapter 2 Coastal Management 
• Chapter 4 Remediation of Land 

SEPP (Transport & Infrastructure) 2021 

• Chapter 2 Infrastructure 
SEPP (Sustainable Buildings) 2022 
SEPP (Precincts – Eastern Harbour City) 2021 

• Appendix 1 State Significant Precinct Sydney Opera House 
 
POLICY CONTROLS 
 
North Sydney Local Infrastructure Contributions Plan 
North Sydney Development Control Plan 2013 (NSDCP 2013) 
Environmental Planning and Assessment (Housing and Productivity Contribution) Order 2023 
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DESCRIPTION OF LOCALITY 
 
The subject site is commonly identified as No. 1 Warung Street, McMahons Point, and is legally 
described as SP 1927. It is an irregular shaped allotment, located on a prominent corner with Warung 
Street, Blues Point Road and Henry Lawson Avenue bordering its northern, western and southern 
boundaries. The site has a north-south orientation, a 33.53m wide frontage (addressing Warung 
Street), a 19.178m wide secondary frontage (addressing Blues Point Road) and a 32.59m wide 
splayed boundary (addressing Henry Lawson Avenue). It comprises a total area of 985.4m2 and 
features a steep fall of 5m from the north-eastern corner to the south western corner with a small 
cliff to the road reserve at Henry Lawson Avenue.  
 
The subject site is predominantly modified and currently occupied by a 3 storey residential flat 
building containing twelve (12) units and at-grade undercover parking and undercroft service areas 
arranged in a L-shaped formation. The surrounding curtilage of the existing building are open areas 
consisting of internal driveway and paved turning areas, garden beds and grassed lawn areas and 
pedestrian access paths. The site features a sandstone rock wall that wraps around its northern, 
southern and western perimeters.  
 

 
Figure 5 – Photo of the existing RFB as viewed from Blues Point Road 
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Figures 6 & 7 – Photo of the existing RFB from Warung Street (left) and photo of the western side of 

the RFB from Blues Point Road (right) 
 
The immediate locality features a varied low-medium and high density residential-suburban 
character that is dominated by low-rise apartment buildings, taller and expansive residential flat 
buildings, and grand, traditional-style dwelling houses on sloping sites. Many residences overlook 
Sydney Harbour (including Blues Bay) and have some views and vistas of the Opera House and public 
reserves. 
 
The site is surrounded and adjoined by the following properties: 
 

• Front (North): No. 2 Warung Street (dwelling house), No. 4 Warung Street (dwelling house), 
No. 6 Warung Street (dwelling house) 

• East-adjoining: No. 3 Warung Street (dwelling house) 
• Secondary front (West): No. 30-40 Blues Point Road (4-storey residential flat building) 
• Rear (south): Henry Lawson Reserve.  

 

 
Figures 8 & 9 – Photo of the existing RFB and surrounding properties as viewed from Blues Point 
Reserve (left) and photo 1 Warung & 30-40 Blues Point Road from Henry Lawson Avenue (right) 
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Figures 10 & 11 – Photos of residential properties 2-6 Warung Street located opposite the subject site  

 
RELEVANT HISTORY 
 
Previous applications  

 
Date  Action  

01/06/2022 Development Application No. 379/21 for partial demolition of an existing 
residential flat building, construction of below ground basement and 
reconstruction and new apartment addition plus configuration of remaining 
apartments was refused by the North Sydney Local Planning Panel (NSLPP). The 
Panel reason for refusal is detailed below (in italics): 
 
The Panel, in addition to the reasons in the Council Officer’s report considered 
that the number of breaches to planning controls and guidelines was 
symptomatic of an unsatisfactory development in the circumstances. The 
development would be an inappropriate and uncharacteristic intrusion in the 
heritage conservation area particularly given its highly prominent location, the 
prevailing landscape character of the sandstone rock face, the visibility of the 
site to Sydney Harbour and considering its location adjacent to a neighbouring 
heritage item. In particular, the Panel did not support the driveway access 
through the Henry Lawson Avenue rock face, a significant landscape element 
visible from the Harbour, an important consideration given the Planning 
Principles of Clause 10.10(b) and (f) in Part 10.2 of the State Environmental 
Planning Policy (Biodiversity and Conservation) 2021. 
 

28/06/2023 A Class 1 appeal was lodged pursuant to the provisions of s 8.7 of the 
Environmental Planning and Assessment Act 1979 (EPA Act), brought by 
Highbury Warung Pty Ltd (the Applicant), against the refusal of Development 
Application DA379/21 (the DA) by North Sydney Council (the Respondent). 
 
The appeal was upheld and consent granted to Development Application 
379/21 for the partial demolition of an existing residential apartment building, 
excavation and construction of a basement, new basement entry, construction 
of new apartment additions above and alteration of the remaining apartments 
at 1 Warung Street, McMahons Point, subject to the conditions of consent. 
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It is notable referring to the LEC judgement for LEC File Number 2022/157325 
that contentions concerning building height, excessive earthworks, SEPP 65, 
NSDCP con-compliances and waste management had been resolved (refer to 
para 35) and the judgement principally considered in detail the vehicular access 
off Henry Lawson Avenue and visual impact on the rocky outcrop.  
 
The LEC judgement upheld the appeal and in paragraphs 84-90 various reasons 
are provided in support of the basement entry (paragraphs 85 & 85) of the 
judgement are detailed below (in italics). 
 
85 I find that the DA includes a number of attributes which serve to improve the 
site’s contribution to the conservation of environmental heritage in the vicinity.  
 
These include:  

(1) Alterations and additions, which renew an otherwise 
uncharacteristic building and generally improve its presentation 
and contribution to the local context to a least a state of neutrality.  

(2)  The removal of existing at-grade and undercroft car parking and 
associated improved streetscape presentation within the HCA.  

(3)  An increased extent of compensatory deep soil, landscape and 
planting to improve the streetscape presentation within the HCA.  

 
86 I also accept that the heritage impacts attributable to the creation of a new 
basement entry into the cliff face and retaining wall are minimised to the 
greatest extent possible by:  

(1)  A generally discreet design solution that minimises the extent of 
intervention, is neatly detailed in sandstone and with a recessed 
garage door receding from view.  

(2)  Its general south-facing orientation, resulting in the proposed 
opening being cast in shadow for the majority of the day.  

(3)  The proposed removal of non-significant concrete elements and 
existing sewer pipe to improve the presentation and clarity of the 
remaining cliff face and retaining wall. 

(4)  The landscape design proposal, which will result in vegetation 
trailing down the cliff face and retaining wall, improving its 
general presentation from the public reserve.   

 
Subject Application  
 

Date  Action  

17/04/2024 Development Application No. 85/24 was lodged for the demolition of existing 
structures and erection of a new residential flat building and ancillary works. 

24/05/2024 DA No. 85/24 was notified to adjoining properties and the Lavender Bay 
Precinct between 26/04/2024 and 24/05/2024. 

11/06/2024 The Design Excellence Panel (DEP) Meeting was held via Microsoft Teams with 
the DEP, the Applicant and Council on 11 June 2024. The review conducted by 
the Panel have been structured against the 9 Design Quality Principles set out 
in the SEPP and ADG.  
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The following matters/issues were raised in the meeting: 
 

• Context and Neighbourhood Character; 
o Proportion of solid surfaces particularly the southern façade. 
o Current form appears to maximise views to the Harbour. 
o Maximisation of natural finishes.  

• Built Form and Scale  
o Height, bulk, scale, views, overshadowing 
o Building separation 
o Excavation, existing ground level and subterranean habitable areas 
o Street Presentation 

• Density 
• Sustainability 

o Provision of rainwater tanks, EV charging points and reuse of 
excavated sandstone. 

• Landscape 
o Public domain 
o Communal open space 
o Deep soil 
o Planting on structures 
o Site Coverage 

• Amenity 
o Solar access and natural cross ventilation 
o Apartment size and layout 

• Safety 
o Common circulation 

• Housing Diversity and Social Interaction 
o Loss of Dwellings and the proposed apartment mix 

• Aesthetics 
o Schedule of finishes and colours/ Materials palette 
o Composition and proportion 
o Extent of glazing 
o Design intent 

 
The minutes of the meeting were sent to the Applicant via the Planning Portal 
on 05 July 2024. A summary of the issues raised were also included in a request 
for amended plans and additional information letter. 
 

20/06/2024 
21/06/2024 
24/06/2024 

Site visits were completed by the Council Development Services staff to 
consider views and amenity impacts to adjoining properties at 3 Warung Street, 
Unit 5 42 Blues Point Road and Unit 6 42 Blues Point Road. 
 

05/07/2024 Following a detailed assessment of the development application a letter was 
issued to the Applicant identifying issues and non-compliances which required 
preparation of amended plans and additional information. Below is a summary 
of the issues detailed in the letter dated 05 July 2024. 
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Clause 4.3 – Height of Buildings 
 
Amendments were required to reduce the height of the development 
particularly the height of the lift overrun to satisfy view loss concerns for 
neighbouring properties and additional information is required detailing the 
height exceedances and height of the solar panels. 
 
SEPP (Housing) 2021 – Retention of existing affordable rental housing 
 
Insufficient evidence is provided on whether the existing residential building 
subdivided in 1966 is excluded or whether the building is a low rental residential 
building.  
 
SEPP (Transport and Infrastructure) 2021 – Sydney Metro 
 
Sydney Metro is not in a position to decide on granting of concurrence without 
the provision of additional information stipulated in their referral response 
dated 16 May 2024. 
 
Design Excellence Panel 
 
The DEP comments included building separation and the resultant privacy 
concerns to 3 Warung Street, amenity to ground level subterranean 
apartments, insufficient common open space and suggested improvements to 
materials and finishes. 
 
Heritage 
 
Council’s Heritage Officer raised concerns with the insufficient landscaped 
setting, excessive glazing to the southern façade facing Henry Lawson Avenue, 
complexity in fenestration to the western elevation facing Blues Point Road, the 
use of glazed balustrades and the detrimental impact to the heritage 
significance of the adjoining heritage item at 3 Warung Street. 
 
Visual Privacy 
 
Concerns were raised with respect to the amenity outcome for occupants of 
No. 3 Warung Street due to the insufficient side setbacks to the eastern side 
boundary, insufficient privacy measures and direct overlooking of the principal 
private open space of No. 3 Warung Street. 
 
Site Coverage, Landscaped Area and Un-built upon area 
 
The proposed site coverage of 444.0m2 does not comply with the maximum site 
coverage of 443.43m2 (45%) stipulated in Table B-1.6, Provision P1, s1.5.5 of 
NSDCP 2013.  
 
Landscaping 
 
Amendments to the plans including Landscape Plan were required because the 
development provided an insufficient landscaped buffer between adjoining 
properties, the development encompasses insufficient tree planting and 
canopy cover and insufficient landscaping that contributes to the streetscape. 
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Colours and Materials 
 
Amendments were considered appropriate to improve the materials and 
finishes so that the RFB is more reflective of the McMahons Point Conservation 
which includes reducing the expanse of glass to the southern façade and 
introducing more solidity to this elevation and amendments are sought 
whereby the textured render is replaced with masonry. The solar panels are to 
be integrated and not visible from the public domain and conservation area.  
 
Common Open Space 
 
Common open space should be provided to provide enhanced residential 
amenity and at present there is no intention to provide some landscaped 
common open space. 
 
Waste Management 
 
The development should have a garbage chute and recycling bin on each level, 
a temporary bin holding area and a bulky waste storage area.  
 
Car Parking and Transport 
 
A car wash bay and motorcycle space should be provided and the traffic and 
parking assessment report should confirm sight lines are acceptable for vehicles 
leaving the driveway.  
 
Fences 
 
Insufficient detail was provided concerning the height and materiality of the 
boundary fencing. Further consideration of the boundary fencing is required to 
achieve an outcome more compliant with directions in s1.4.14 of NSDCP 2013 
and the character statement for the McMahons Point South Conservation Area.  
 
Submissions 
 
The Applicant was provided with a summary of concerns received following 
notification of the development which primarily involved view loss, impact to 
the conservation area, Sydney Harbour & Opera House, amenity impact and 
provision of landscaping.  

16/09/2024 The Applicant provided amended plans and additional information including an 
amended Landscape Plan, additional view loss assessment, a revised Cl. 4.6 
Variation Request, an updated Traffic Impact Assessment Report and 
updated/additional supporting Survey and Geotechnical Investigations in 
response to the Sydney Metro referral. Below are details of the Applicant’s 
response to the RFI. 
 
Clause 4.3 – Height of Buildings 
 
The building in in line with the ADG minimums and the overall height of the 
building is 150mm lower.  
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SEPP (Housing) 2021 – Retention of existing affordable rental housing 
 
Under the savings and transitions provisions of Part 2 Schedule 8 of the 1975 
Act, with similar savings provisions in the 1973 Act,  stratas under the former 
Act i.e. the Conveyancing (strata Titles) Act 1961 are protected under which the 
existing building was approved.  
 
SEPP (Transport & Infrastructure) 2021 – Sydney Metro 
 
The Applicant is in consultation with Sydney Metro in terms of attaining 
concurrence from Sydney Metro.  
 
Design Excellence Panel  
 
The DEP feedback has been taken into consideration in the amended plans, 
ensuring design excellence is achieved. Squillace Architects have created more 
solidity to the southern façade while also addressing the view loss concerns 
from neighbours.  
 
Heritage 
 
Through the provision of amended plans and documentation the original 
concerns regarding insufficient landscaping, excessive glazing, fenestration to 
the western elevation, glazed balustrades and interrelationship with No. 3 
Warung Street have been addressed. 
 
Visual Privacy 
 
In relation to No. 3 Warung Street, visual privacy between the eastern units and 
their balconies have been considered and plans amended. A privacy study is 
provided concerning the privacy between the balconies of 1 Warung Street and 
3 Warung Street. 
 
Site Coverage 
 
This minor discrepancy of 0.57m2 has been amended.  
 
Landscaping 
 
The Landscape Plans have been revised increasing planting to the south, 
southeastern and southwestern boundaries and additional trees are proposed.  
 
Colours & Materials 
 
The southern façade has been revised showing compliant solid to glass ratio in 
line with the McMahons Point South Conservation Area. 
 
Common Open Space 
 
Where there is a lack of COS, the ADG recommends larger POS balconies. The 
proposal has large POS balconies and a communal bench and sitting area has 
been added to the building entry.  
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Waste Management  
 
The bulk store and garbage area have been relocated to the basement level and 
a temporary bin hold has been included on the ground floor.  
 
Car Parking and Transport 
 
A carwash bay has been added to the basement, motorbike parking added and 
sight distance analysis provided in the updated Traffic and Parking Assessment.  
 
Fences 
 
A streetscape analysis has been provided showing an array of boundary fences/ 
walls and it is considered the boundary fencing complies with the character 
statement of the McMahons Point South Conservation Area. 
 
Submissions 
 
The Applicant completed inspections to additional units raising view loss and 
proposed more detailed design solutions including privacy to the eastern 
neighbouring property (No. 3 Warung) and revised the presentation of the 
development as well as landscaping.  

24/10/2024 A further site visit was completed by the Assessment Officer.  
25/10/2024 The amended development was notified to adjoining properties and the 

Lavender Bay Precinct between 11 October to 25 October 2024. 
 
 
INTERNAL REFERRALS 
 
BUILDING 
 
The proposed works the subject of this application have not been assessed in accordance with 
compliance with the National Construction Code of Australia. This would need to be undertaken prior 
to the issue of a Construction Certificate. Should significant changes be required to achieve 
compliance with NCC standards, a Section 4.55 application would be necessary. 
 
HERITAGE 
 
The application has been referred to Council’s Heritage Officer who provided the following 
comments based on the amended application and architectural plans (in italics). 
 
1. Assessment of revision C plans  

 
A comparison of the southern elevation to Henry Lawson Avenue and the harbour for the three 
elevations being the LEC approval of DA 379/21 on 28 June 2023, the revised elevation relating to the 
subject DA [Rev C] and the southern elevation relating to the subject DA as submitted [Rev A] has 
been considered.  
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A. Revision C - southern elevation 

 

Comments relating to Revision C being the plans subject to assessment are as follows:  
 

The articulation of the western corner is a positive outcome that goes some way 
towards breaking down the massing of the south-western side of the building and 
reconfiguring the larger balcony element. In line with the comments raised in Council’s 
letter to the applicant dated 5 July 2024, the following issues remain:  

 

• The revisions indicate an overall 67% solid to 32.5% void ratio. Whilst it is noted the 
solid to void ration in the southern elevation is improved from the earlier version, 
the solid to void ratio in the southern elevation still appears to be low and do not 
reflect the recommendations in the area character statement relevant to the site - 
[Part B:s9.8.6 – Characteristic Built elements P5-] being a high proportion of 
masonry or solid surfaces to glazed surfaces, It is recommended that a benchmark 
outcome with a solid to void outcome comparable with the LEC approval should be 
achieved. Also notable in the immediate site context is the recent LEC approval at 
6 Warung Street where the solid to void outcome retains a high solid to void ratio - 

 

LEC approval DA 361/21 on 23 Nov 2023 at 6 Warung Street to the north of the subject site  

 
 

Subject site Western elevation   Southern elevation facing the harbour 

 

• The LEC approval at the subject site and the contemporaneous LEC approval at 6 
Warung Street directly to the north of the subject both express vertical balustrades. 
This element should be adopted by the subject proposal. The glass balustrades are 
not supported. 
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• A descending order to the fenestration pattern relating to the uppermost level and a 
deeper recess to the bronze element (reduced bulk of the upper addition) would 
assist to strengthen a recessive expression and further reduce the impact from the 
bulk and massing of the new building - ref the approved upper-most level at 1 
Warung Street (to be constructed in zinc) 

• Areas of deep soil planting should continue to be maximized to improve the setting 
of the new building to its site context and be considered in line with the LEC approval 
that retained a greater area of deep soil planting. These comments should be 
considered in line with the referral for the landscaping assessment. The use of planter 
boxes on the upper levels is supported and the outcome will soften the impact of the 
building and better tie in with the setting of Henry Lawson Reserve in the foreground.  

 
2. Conclusion and Recommendation  

 

With reference to the above, modifications to address the issues raised above are recommended so 
that the proposed built form has a compatible and complementary fit with its site context and retain 
the setting and views to and from the Warung Street Group of Heritage Items and the reserve at 
Henry Lawson Reserve in the foreground.  
 
Planning Comment: it is agreed the development still does not achieve a satisfactory heritage 
outcome particularly the continued intention for glazed balustrades which contributes to the glazing 
as viewed the public domain. There is also notable opportunity to minimise the extent of earthworks 
and the size of the basement to maximise the provision of deep soil and substantially promote 
landscaping. Furthermore, the southern elevation facing the Harbour and Henry Lawson Avenue due 
to the large irregular skewed balconies, insufficient solid to void ratio will detract from the heritage 
significance of the conservation area.   
 
TRAFFIC 
 
The application has been referred to Council’s Traffic Engineering Team who provided the original 
referral response to the development application on 25 June 2024 (in italics): 
 
Regarding the Development Application DA85/24 for development at 1 Warung Street, McMahons 
Point. 
 
Proposed Development 
 
This application proposes a similar residential development comprising 7 residential apartments with 
11 car spaces in the basement car parking area in accordance with Council’s requirements. No change 
is proposed to the previously approved vehicular access driveway off Henry Lawson Avenue. 
 
Parking Provision 
 

Description Quantity 

Residential Development Proposal  

Demolition of existing structures  

New Construction of Residential Apartments  
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Description Quantity 

3-bedroom apartments 6 

4-bedroom apartments 1 

TOTAL APARTMENTS 7 

Off-street Parking  

Total Parking Spaces 11 

Resident Parking Spaces 10 

Visitor Parking Spaces 1 

Location New Basement Level Car Parking Area 

Compliance Council’s Requirements 

 

The revised development proposal includes the demolition of the existing structures on the site to 
facilitate the construction of a residential development. This is in accordance with Council’s 
requirements. 
 
Car Wash 
 
For residential developments containing 4 or more dwellings, a car wash bay is to be provided within 
the visitor parking area. The car wash bay may comprise a visitor car space. The wash bay is to be 
adequately drained and connected to the sewer line. 
 

• P4 The use of car spaces is restricted to the occupiers(s) of a development. 
• P5 Designate visitor car parking spaces as common property. 
• P6 Developments containing adaptable housing must allocate at least one accessible parking 

space to each adaptable dwelling. 
 

Accessible Parking 
 
Council’s DCP requires residential developments to have at least one accessible car parking space for 
each adaptable dwelling proposed. The development proposes two (2) adaptable units and proposes 
two (2) accessible parking spaces which complies with Council’s DCP. 
 
Motorcycle Parking 
 
Provision 11 of Section 10.2.1 of the North Sydney DCP states that motorcycle parking must be 
provided at a minimum rate of 1 space per 10 cars or part thereof. However, this development is not 
proposing any motorbike parking spaces in residential and non-residential areas, which does not 
comply with Council’s DCP. 
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Bicycle Parking 
 
Council’s DCP specifies that all new development is to provide on-site, secure bicycle parking facilities. 
The proposed development makes provision for a total of 7 resident bicycle spaces in storage cages 
and 1 visitor bicycle space, thereby satisfying Council’s bicycle parking code requirements. 
 
Changing / Shower Facilities 
 
Not required. 
 
Traffic Generation 
 
Generally, the proposed development will not have unacceptable traffic implications in terms of road 
network capacity. The provided modelling has shown that the level of service is satisfactory and does 
not impact heavily on the road network with this new development. 
 
Proposed Driveway Access 
 
The proposed driveway has been addressed in previous DA iterations; however, it should contain an 
assessment from a suitably qualified traffic engineer to ensure that the sight lines leaving the 
driveway are acceptable. 
 
Civil Works on Council Land 
 
The proposal indicates civil works on council assets. This must be in accordance with North Sydney 
Council development engineers’ assessment. 
 
Loading Facilities 
 
Off street loading and unloading facilities are not required because the development contains less 
than 30 dwellings pursuant to s10.4 ‘Loading & Servicing Facilities’ of NSDCP 2013. 
 
Conclusion 
 
It is recommended that the proposed development address the following: 
 

1. Must address the car wash bay, as visitor parking has not been addressed. 
2. Provide an undertaking with North Sydney Council Development Engineers regarding the 

proposed civil engineering plans. 
3. Supply a safety assessment of the proposed driveway access. 

 
Should Council approve this development, it is recommended that the following conditions be 
imposed on the determination: 
 

1. That all civil construction on North Sydney Council land must be undertaken with North 
Sydney Council Development Engineers. 
 

This ensures that all civil works comply with local standards and minimise disruption to public 
infrastructure and services. 
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2. Any use of Council property shall require appropriate separate permits/approvals. 
 

This guarantees that the development adheres to all relevant legal and safety requirements. 
 

3. That the driveway access be certified for safe sight distances by way of a safety assessment 
of the proposed driveway access. This must be undertaken by a suitably qualified engineer. 
 

This ensures safe ingress and egress for vehicles, minimising the risk of accidents and ensuring 
compliance with safety standards. 

 
4. A Construction Traffic Management Plan must be prepared by a suitably qualified and 

experienced traffic consultant and submitted to and approved by the relevant North Sydney 
Council Traffic Engineer. 
 

This plan will mitigate traffic disruption during construction, ensuring safety and efficient 
movement around the site. 

 
5. That all aspects of the car park comply with the Australian Standard AS2890.1 Off-Street 

Parking and Council’s DCP. 
 

Compliance with this standard ensures the car park is safe, functional, and meets design 
requirements. 

 
6. That all aspects of bicycle parking and facilities comply with the Australian Standard 

AS2890.3 and Council’s DCP. 
 

This ensures the bicycle facilities are safe, accessible, and encourage sustainable transport 
options. 

 
7. That a condition be imposed on the determination stating that Council will not consider any 

future requests for ‘No Parking’ restrictions benefitting this development. 
 

This prevents potential future parking issues and ensures that the development does not 
negatively impact on-street parking availability for the broader community. 

 

Planning Comment: the basement of the RFB has been revised to include a carwash within the visitor 
parking space, a motorbike and visitor bike space included. Council’s Traffic Engineer has reviewed 
the amended Traffic and Parking Assessment Report dated 16 July 2024 and amended plans 
confirming the compliance is achieved regarding car parking, bicycle and motorbike provision and 
sight line leaving the driveway are acceptable. Standard condition of consent can be applied 
concerning the preparation of a Construction Management Plan, the Basement Car Park complies 
with the Australian Standard AS2890.1 and conditions can be imposed concerning maintenance of 
existing public parking provisions and public footways and roadways.  
 
ENGINEERING 
 
The application has been referred to Council’s Development Engineer who raised no objections 
subject to appropriate conditions of consent concerning traffic management, stormwater, parking 
and access, sediment control and excavation.  
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Notable conditions of consent include a Construction Management Program for consideration by the 
North Sydney Traffic Committee and Dilapidation Reports for adjoining properties as well as 
Structural Adequacy and Geotechnical conditions of consent to ensure the protection and structural 
integrity of adjoining properties.  
 
LANDSCAPING 
 
The application was referred to Council’s Landscape Development Officer who provided the below 
comments based on the original development documentation (in italics): 
 
The proposal offers a reduced landscaping outcome with far fewer trees than the approved scheme 
under DA 379/21. Increased paved areas within the front setback, and reduced setback towards the 
north and east have resulted in what is considered to be a lesser landscaping outcome.  
 
Required amendments include substitution of the 24 x Monstera deliciosa with a less invasive species 
and substitution of 46 x Acmena smithii ‘Minor’ (75l) with 46 x Syzigium ‘Resilience’ (75l). 5 x advanced 
Livistona australis (trunks minimum 3m from base of trunk to base of crown shaft) shall be planted 
along the north eastern boundary of the subject site and the existing Stenocarpus sinuatus located in 
the Council verge shall be removed and replaced with 1 x Melaleuca linarifolia (75l).  
 
Upon receipt of amended plans including an amended Landscape Plan below are additional 
comments provided (in italics): 
 
The Landscape Area is not considered to comply given the extent of landscaping on structure, if  the 
development is to be approved, the amended Landscape Plan prepared by Secret Gardens dated 
6/9/24 is considered to be generally acceptable. All previous tree protection conditions shall apply. 
 
Planning Comment: the landscape plan has been amended improving the provision of trees and the 
tree canopy is now considered satisfactory. Amendments could be improved further noting the 
sizeable parking spaces within the basement. A reduced basement and less unbuilt upon area would 
provide more landscaped opportunity which is important in the promotion of landscaping. A detailed 
discussion is provided within the compliance table against s1.5.6 concerning the non-compliance 
with landscaped areas.  
 
WASTE 
 
Council’s Waste Operations and Education Officer reviewed the application and provided the 
following feedback (in italics): 
 

- Properties with a lift must have a garbage chute and recycling bin on each level or dual 
garbage and recycling chutes.  

- Bins must be presented on the kerb. 
- The residential waste bins need a temporary bin holding area for collection off the street and 

within 2-10 meters of the street alignment. The proposed holding bay must fit the minimum 
6 x 240L bins.  

- There needs to be functional bulky waste storage area to hold household clean up material. 
This room must be separate to the waste room.  

- The proposed development must adhere to the NSC DCP 2013 Section 19 - Waste 
Minimisation and Management and Part B: Section 1 - Residential Development 
requirements.  
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- A temporary holding bay for collections must be provided of sufficient size to accommodate 
the required garbage and recycling bins and located within 2 meters from the street boundary.  

- The following standard conditions will apply to this proposed development: 
 
Condition C11 Waste Management Plan 
Condition C51 Garbage and Recycling Facilities 
Condition I29 Waste Collection. 

 
Planning Comment: the development is considered to generally satisfy the DCP requirements 
concerning Waste Management. It is noted on the plans that various requirements are provided such 
as bulk store and garbage room in the basement and there is a temporary bin holding area for 
collection adjacent to the street. Standard conditions as stipulated by the Waste Operations and 
Education Officer can be applied.  
 
DESIGN EXCELLENCE PANEL (DEP) 
 
The Design Excellence Panel (DEP) provided a suite of key matters in relation to the design 
principles under Schedule 9 of SEPP (Housing) 2021 and ADG. These matters were as follows (in 
italics): 
 
Principle 1 – Context and Neighbourhood Character 
 

1. The Panel commends the quality of documentation provided by the applicant’s team, 
particularly the architectural drawings and 3D views provided as part of the DA submission, 
including the comparison between the proposed scheme with the NSW LEC-approved scheme. 

 
2. The Panel notes, as part of their site visit and the applicant’s design presentation that the 

architectural expression proposed by the applicant appears of a different and an 
uncharacteristic nature in comparison to the existing buildings present within the vicinity.  The 
existing local area character offers a well-recognised platform to a variety of prominent and 
successful buildings such as the Blues Point Tower an example of International style, with 
numerous well-conserved colonial heritage items in its vicinity.   

 
3. The Panel recognises there are aspects within the proposed expression such as the sandstone 

base over the stone plinth, and overall emphasis on the horizontal proportions establishes are 
successful measures in establishing suitability with the character of the area.  Furthermore, 
the bronze cladding for the topmost level is supported by the Panel.  

 
4. There was a discussion about the comments offered by Council’s heritage advisor, and the 

Panel agrees that a greater proportion of solid surfaces (in comparison to voids) would make 
the architectural expression successful, particularly for the southern façade addressing the 
harbour.  Furthermore, the Panel expressed reservations about any rendered and/or painted 
surfaces considering longevity and associated long term costs for the building.  As an 
alternative strategy, the Panel recommends maximisation of natural materials with an 
integral finish and suggested that sandstone, if extracted from the site should be utilised in 
the architectural expression and landscape design of the proposal. 
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5. In the Panel’s view, the architectural expression presented by the applicant borrows different 
features from different existing buildings within the surroundings and creates an interesting 
eclectic form, however, the applicant needs to answer the Panel’s fundamental question – 
How does this building belong to McMahon’s Point, to this particular site and its vicinity?  The 
current form appears to be based on maximisation of the views to the Harbour, the Sydney 
Opera House and the Harbour Bridge, and it appears to the Panel that the design prioritises 
views from the building above other considerations. 

 
Principle 2 – Built Form and Scale 
 
A. Height, bulk, scale, views, overshadowing 
 

1. The applicant described in their presentation that their strategy is to locate building massing 
closer to Warung Street and create a ‘skewed’ form with a south-eastern alignment 
addressing the harbour for maximisation of the views.   

 
2. The Panel supports the applicant's overall massing strategy.  Based on the review of the 

material provided as part of the DA submission, particularly the comparison with the LEC-
approved scheme and extent of the existing built form.  It is the Panel’s view that the proposed 
height, scale, and setbacks should be supported as these are largely consistent with the 
previous LEC-approved scheme. 

 
3. There was a discussion about the extent of projection of the lift overrun beyond the roofline 

and the Panel recommends the applicant should investigate an appropriate lift that would 
require a compact overrun, thereby minimising the visual prominence of the lift shaft within 
the Warung Street public domain. 

 
4. The Panel notes that the proposed concrete roof does not demonstrate any cross falls for 

drainage being incorporated within the elevations and building sections, and the Panel is 
concerned whether a clear 2,700mm floor-to-ceiling height as required by the NSW ADG Part 
4C Ceiling heights will be realistically achievable for the top floor.  The applicant should 
investigate further how compliance will be achieved with the ADG, while meeting the 
requirements under the Design & Building Practitioners Act 2020 and the relevant provisions 
with the National Construction Code (NCC). 

 
5. In terms of consideration of the overall height and bulk, the Panel appreciates that there is 

slight reduction in the shadows projected to the south on to the Henry Lawson Reserve and 
this is due to relocation of the built form closer to the north, towards the Warung Street 
frontage. 

 
6. The Panel did not discuss in detail with the applicant, however, is aware that there are 

submissions concerning the height of the building and height of the lift overrun, since these 
potentially impact views currently enjoyed from the adjoining properties. Further 
consideration is to be made by Council’s assessment team in regards to these potential view 
impacts for the neighbours. 

 
B. Building separation 
 

1. The Panel discussed that there are potential cross-viewing impacts with the skewing of the 
eastern part of the building where living areas and balconies are pulled closer to the adjoining 
property 3 Warung Street resulting in visual privacy concerns. 
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2. Furthermore, the Panel notes that the proposed side setback is less than the 6m requirement 
as per Design Criteria 1 of Objective 3F-1 of the NSW ADG.  Although a combination of blank 
walls and operable louvers are considered within the eastern elevation, further clarification is 
required that visual and acoustic privacy to neighbours within property 3 Warung Street is 
achieved.  The applicant should also confirm which windows and rooms within the western 
elevation of 3 Warung Street are impacted by the proposal. 

 
C. Excavation, existing ground level and subterranean habitable areas 
 

1. There was an extensive discussion at the meeting that due to extent of proposed excavation 
works, the proposed ground floor of the building will be located below the existing Warung 
Street level, especially impacting the north eastern corner of the site.  This results in 
subterranean bedroom spaces along the northern and eastern corners.  Concerns were raised 
by the Panel whether these rooms will have desirable outlook, daylight and natural 
ventilation.  And the Panel recommends the applicant should investigate further addition of 
operable highlight windows wherever possible to maximise amenity for the residents. The 
Panel recommends louvered highlight windows to be added above the sliding glass doors so 
the residents could benefit from natural ventilation without relying on opening the glass 
doors. 

 
D. Street presentation 
 

1. The Panel discussed that the bin storage provided along the Warung Street interface within 
the front setback and next to the street entry is considered to be problematic for street 
presentation.  The location creates potential odour issues for habitable areas and bedrooms 
near the bin storage.  The Panel recommends that such temporary holding area or bin storage 
area should be relocated elsewhere within the site premises, at a more discrete location. 

 
Principle 3 – Density 
 

1. Principle 3 – Density was not particularly discussed at the meeting, however, the Panel would 
offer support to the proposed density if the proposal demonstrates improvements and 
consistency with the recommendations made in this report. 

 
Principle 4 – Sustainability 
 

1. The Panel expects use of ceiling fans within all bedrooms and living areas as a low energy 
alternative/augmentation to mechanical A/C systems.  Details should be confirmed in the 
revised architectural drawings. 

 
2. Provision of rainwater tanks should be made for collection, storage, and reuse within the 

subject site for landscape irrigation and other suitable purposes. 
 

3. The applicant should include details of the noted roof level photovoltaic system on all 
architectural drawings and 3D views. 

 
4. Full building electrification is encouraged along with the inclusion of EV charging points within 

the basement carpark, and exclusion of any gas appliances. 
 

5. Consideration should be given to the embodied carbon of the proposed materials. 
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6. The Panel notes that given the applicant’s built form strategy for the basement, significant 
amount of sandstone is expected to be extracted from the subject site.  The applicant is 
strongly encouraged to develop a strategy for potentially reusing the sandstone within the 
building design (cladding, masonry works, internal and/or external surfaces) and landscape 
design offering an integral finish and sustainability benefits for the project. 

 
Principle 5 – Landscape 
 
A. Public domain 
 

1. The Panel appreciates that the street trees including the 5 Jacaranda mimosifolia will not be 
impacted and will be retained as part of the landscaped design strategy. 

 
B. Communal open space 
 

1. No communal open space is provided as part of the proposal, contrary to Design Criteria 1 in 
Objective 3D-1 of the NSW ADG.  Based on the ADG, a minimum 25 percentage of the site 
area is to be offered as a communal open space. 

 
2. The Panel discussed that the site is located in close proximity to existing open spaces such as 

the Blues Point Reserve and the Henry Lawson Reserve, and lack of a communal open space 
could be justified, however no urban design or context analysis was provided by the applicant 
in this regard. 

 
3. Furthermore, the Panel recommends the applicant should explore incorporation of incidental 

seating spaces as small congregation areas or casual interaction spaces within the proposal.  
A suggested strategy is to have a small seating area designed at the pedestrian entry from 
Warung Street. 

 
C. Deep soil 
 

1. The Panel expects deep soil area to be incorporated as per the Design Criteria in Objective 3E-
1 of the NSW ADG, and a clear diagram confirming compliance with the ADG controls should 
be provided as part of the revised architectural drawings. 

 
D. Planting on structures  
 

1. The Panel supports planting on structures and expects further details confirming the soil 
depths and volumes to be confirmed as part of detailed 1:20 landscape design sections. 

 
E. Site coverage 
 

1. There was a discussion during de-briefing that the proposal appears to comply with the site 
coverage controls within the North Sydney Development Control Plan 2013 – s1.5.5, however 
clarity is required whether any landscaped areas over the basement structures are included 
within the applicant’s calculations. 
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Principle 6 – Amenity  
 
A. Solar access and natural cross ventilation 
 

1. The Panel, as part of their deliberation, discussed that full consistency is expected to be 
achieved with Part 4A Solar and daylight access and Part 4B Natural ventilation the principle 
matters within the NSW ADG. 

 
2. In this instance, full compliance is not expected for the solar access criteria since Design 

Guidance within Objective 4A-1 of the ADG mentions that achieving full design criteria may 
not be possible where ‘significant views’ are oriented away from the desired aspect for direct 
sunlight.  The Panel supports the applicant’s strategy for views maximisation (to the Sydney 
Harbour) and compliance with the ADG Part 4A is not expected as part of the Panel’s review. 

 
3. Furthermore, the Panel appreciates that all apartments achieve natural cross ventilation 

significantly exceeding the 60% guidance within Part 4B of the ADG. 
 
B. Apartment size and layout 
 

1. Overall, the Panel appreciates that home-based design principles are applied to residential 
apartment living and the internal layouts demonstrate desirable amenity is achieved by the 
proposal. 

 
Principle 7 – Safety  
 
A. Common circulation 
 

1. The Panel discussed about potential security issues for the Level 3 apartment since the current 
layout lacks a transitional foyer space to the apartment main entry door.  The applicant should 
consider further refinement of the layout to avoid potential security issues for the residents 
by adding a common foyer area between the lift and the apartment entry door, to avoid direct 
access into the apartment. 

 
Principle 8 – Housing Diversity and Social Interaction 
 
A. Loss of Dwellings and the proposed apartment mix 
 

1. The Panel notes that the proposal results in loss of dwellings (since the existing residential flat 
building includes 12 apartments, while the proposal includes 7 apartments in comparison), 
and the subsequently proposed housing types are primarily larger apartments catering larger 
households. 

 
2. The merits of the proposed apartment mix and as a balance loss of dwellings within the North 

Sydney Local Government Area should be further considered by Council’s assessment officers, 
and be reviewed by the relevant approval authority (North Sydney Local Planning Panel). 
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Principle 9 – Aesthetics 
 
A. Schedule of finishes and colours / Materials palette 
 

1. The Panel discussed that the proposed colours and finishes are generally well-considered.  The 
bronze cladding is considered acceptable due to its recessive and muted appearance (in 
comparison to other alternatives). 

 
2. Revised architectural drawings should nominate further details, specifications, 

manufacturer’s details, format, profile for the selected finishes. The Panel expects high quality 
finishes to be considered in the architectural expression including proper bronze cladding and 
other elements (rather than aluminium materials with bronze powder-coated finishes). 

 
3. The mid-levels of the building should be considered in a self-finished material with an integral 

finish and the Panel recommends use of sandstone or high-quality face bricks as an alternative 
to rendered finishes. 

 
4. The operable louvers in the eastern elevation are supported by the Panel however, Council 

should condition the opening should only be allowed to a certain angle that avoids potential 
visual privacy issues with the adjoining neighbour at 3 Warung Street. 

 
B. Composition and proportion 
 

1. Although the Panel did not get to discuss with the applicant, there was a discussion about the 
vertical ‘fins’ provided in the eastern part of the building.  In the Panel’s view, these fins in in-
situ concrete would appear heavy and out-of-proportion in comparison with the remaining 
architectural expression.  The Panel recommends reduction in scale of these fins.  Additionally, 
the applicant should explore other self-finished materials or refine the treatment to create a 
more overall cohesive expression for the building. 

 
2. The roof profile over the Level 3 south eastern balcony be pulled back, since in the Panel’s 

view it will reduce visual prominence of the eastern building wing within the southern 
streetscape view. 

 
3. Additionally, the applicant should address the comments offered in Part 1 Context and 

Neighbourhood Character and Part 2 Built Form and Scale of this DEP Report. 
 
C. Extent of glazing 
 

1. The Panel expressed concern regarding excessive glazing and this will create potential impact 
on the Harbour due to the night-time appearance of the development.  In the applicant’s view 
the glazing within the southern elevation consists of 55% of the façade (as described in the 
DA design report).   

 
2. The Panel recommends Council’s assessment officer should confirm accuracy of the solid vs 

void (glass) analysis within the design report, and the assessment officer should be satisfied 
of the night-time impact on the Harbour.  An updated night-time CGI of the architectural 
expression should be provided as part of the revised architectural drawings. 
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D. Design intent 
 

1. Developed architectural drawings should fully describe the proposed design intent and include 
details of each primary façade type in form of 1:20 sections and elevations (or using 
appropriate detailed 3D design material) indicating materials, construction systems, 
balustrade types and fixings, balcony edges, window operation, integrated landscape planter 
beds, junctions, rainwater drainage, including any downpipes and similar details within the 
proposal. 

 
Planning Comment: Although DEP raised positives with the content of the application there were 
outstanding issues to resolve concerning the following: 
 

- Requirement for a greater proportion of solid surfaces.  
- Reservations over a rendered or painted façade.  
- The prioritisation in design for maximising views to the Sydney Harbour, Harbour Bridge and 

Opera House.  
- Reduction in the height of the lift overrun.  
- Greater consideration regarding the privacy impact to 3 Warung Street. 
- Potential cross viewing impacts with the skewing of the eastern part of the building. 
- No common open space therefore opportunities recommended for seating spaces to the 

front of the RFB.  
- Subterranean nature of ground level north eastern unit and the investigation for additional 

window openings.  
 
The Applicant has addressed some of these issues such as the lift overrun and sufficient evidence has 
been provided concerning materials and finishes as well as improvement to the front of the building 
and amenity of the north eastern unit. However, the amenity of No. 3 Warung Street is outstanding 
and the skewed built form of the building with large balconies remain to the detriment of the 
appearance of the building/ impact to the conservation area as well as the amenity of occupants at 
No. 3 Warung Street. The south eastern balconies and the amenity of No. 3 Warung Street is 
deliberated in detail throughout this report.  
 
EXTERNAL REFERRALS 
 
AUSGRID  
 
Council notified Ausgrid inviting comments pursuant to section 2.48 of SEPP (Transport and 
Infrastructure) 2021. Ausgrid consented to the development subject to the following conditions (in 
italics): 
 
The applicant/developer should note the following comments below regarding any proposal within 
the proximity of existing electrical network assets.  
 
Ausgrid Underground Cables are in the vicinity of the development.  
 
Special care should be taken to ensure that driveways and any other construction activities do not 
interfere with existing underground cables located in the footpath or adjacent roadways.  
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It is recommended that the developer locate and record the depth of all known underground services 
prior to any excavation in the area. Information regarding the position of cables along footpaths and 
roadways can be obtained by contacting Before You Dig Australia (BYDA). 
 
In addition to BYDA the proponent should refer to the following documents to support safety in design 
and construction:  
 
SafeWork Australia – Excavation Code of Practice.  
 
Ausgrid’s Network Standard NS156 which outlines the minimum requirements for working around 
Ausgrid’s underground cables.  
 
The following points should also be taken into consideration.  
 
Ausgrid cannot guarantee the depth of cables due to possible changes in ground levels from previous 
activities after the cables were installed.  
 
Should ground levels change above Ausgrid’s underground cables in areas such as footpaths and 
driveways, Ausgrid must be notified, and written approval provided prior to the works commencing.  
 
Should ground anchors be required in the vicinity of Ausgrid underground cables, the anchors must 
not be installed within 300mm of any cable, and the anchors must not pass over the top of any cable. 
 
Ausgrid Overhead Powerlines are in the vicinity of the development.  
 
The developer should refer to SafeWork NSW Document – Work Near Overhead Powerlines: Code of 
Practice. This document outlines the minimum separation requirements between electrical mains 
(overhead wires) and structures within the development site throughout the construction process. It 
is a statutory requirement that these distances be maintained throughout the construction phase.  
 
Consideration should be given to the positioning and operating of cranes, scaffolding, and sufficient 
clearances from all types of vehicles that are expected be entering and leaving the site.  
 
The “as constructed” minimum clearances to the mains must also be maintained. These distances are 
outlined in the Ausgrid Network Standard, NS220 Overhead Design Manual. This document can be 
sourced from Ausgrid’s website at www.ausgrid.com.au.  
 
It is the responsibility of the developer to verify and maintain minimum clearances onsite. In the event 
where minimum safe clearances are not able to be met due to the design of the development, the 
Ausgrid mains may need to be relocated in this instance. Any Ausgrid asset relocation works will be 
at the developer’s cost. 
 
New Driveways - Proximity to Existing Poles  
 
Ausgrid Network standard NS167 requests that proposed driveways should be located to maintain a 
minimum clearance of 1.5 m from the nearest face of the pole to any part of the driveway, including 
the layback, to allow room for future pole replacements. Ausgrid should be further consulted for any 
deviation to this norm. 
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New or modified connection  
 
To apply to connect or modify a connection for a residential or commercial premises. Ausgrid 
recommends the proponent to engage an Accredited Service Provider and submit a connection 
application to Ausgrid as soon as practicable. Visit the Ausgrid website for further details; 
https://www.ausgrid.com.au/Connections/Get-connected  
 
Additional information can be found in the Ausgrid Quick Reference Guide for Safety Clearances 
“Working Near Ausgrid Assets - Clearances". This document can be found by visiting the following 
Ausgrid website: www.ausgrid.com.au/Your-safety/Working-Safe/Clearance-enquiries 
 
TRANSPORT for NSW  
 
• Sydney Metro  
 
Development Application No. 85/2024 was referred to Sydney Metro on 23 April 2024 in accordance 
with section 2.99 of the SEPP (Transport and Infrastructure) 2021. Amended and additional 
information was provided to Sydney Metro on 26 September 2024 and Sydney Metro assessed the 
development in accordance with the requirements of section 2.99(4) of SEPP (Transport and 
Infrastructure) 2021 (below concurrence referral comments in italics). 
 
With regards to the concurrence reference, Sydney Metro has taken into account:  
 
(a) the potential effects of the development (whether alone or cumulatively with other 

development or proposed development) on:  
 

i.  the safety or structural integrity of existing or proposed rail infrastructure facilities in the 
rail corridor, and  

ii.  the safe and effective operation of existing or proposed rail infrastructure facilities in the 
rail corridor, and  

 
(b) what measures are proposed, or could reasonably be taken, to avoid or minimise those 

potential effects. 
 
Concurrence granted subject to conditions  
 
Sydney Metro has taken the above matters into consideration and has decided to grant its 
concurrence to the development proposed in the DA, subject to the consent authority imposing the 
conditions at Attachment A.  
 
Should the consent authority determine not to impose the conditions provided in Attachment A in the 
form provided, then concurrence from Sydney Metro has not been granted to the DA.  
 
The consent authority is also advised that Sydney Metro’s concurrence is not to be amended, replaced 
or superseded by any concurrence which may be issued by any other authority, without further 
agreement from Sydney Metro. 
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Planning Comment: the conditions of consent attached to the concurrence include six (6) pages of 
conditions including prior to issue of construction certificate conditions, construction conditions, 
occupation certificate conditions and general conditions of consent. The conditions can be included 
within the overall conditions of consent if the application is supportable. 
 
SUBMISSIONS 
 
Original proposal 
 
On 19 April 2024, Council notified adjoining properties and the Lavender Bay Precinct of the proposed 
development seeking comment between 26/04/2024 – 24/05/2024. Council received twenty (20) 
submissions. The matters raised in the submissions are listed below:  
 
The issues raised in the submissions are summarised below and addressed later in this report. The original 
submissions may be viewed by way of DA tracking on Council’s website https://www
.northsydney.nsw.gov.au/Building_Development/Current_DAs and are available for review by NSLPP 
members.  
 
Basis of Submissions 
• The development exceeds the height of the current building and the height of the approved building. 
• The lift over-run greatly exceeds the approved height of the current approved development and will 

affect views for properties looking from west to east and from the north. 
• The new building allows for very little gardened area. 
• There will be added competition for street parking as the proposed new building provides fewer 

parking spaces than the current building.   
• Views will be adversely affected particularly those buildings to the north of the site and those on the 

west looking to the east. 
• The development is overdevelopment of the site.  
• Out of the 7 trees removed, one will remain and no replacement trees are proposed.  
• The proposed vehicular entrance on Henry Lawson Drive will be a major safety problem for vehicles 

entering and existing the site and for vehicles turning from Blues Point Reserve.  
• The new design extends well past the previous design’s boundaries approved by Council on the 

northern and western boundaries. 
• We do not believe the building is too big or too high given the surrounds.   
• The proposal is a significant improvement to both the existing building and recent approval. It 

represents a modern architectural expression which will sit nicely in the environment and be a 
positive attribute to the future character of the area.  

• The cutting of the wall on the Henry Lawson Avenue side, for the car parking entrance is not only a 
heritage concern but an engineering and safety concern to neighbours. 

• The proposed design will create a total lack of privacy for the owners of 3 Warung Street. 
• Privacy loss to neighbouring private open space from balconies extending eastwards.  
• Council should appoint an independent Planning Consultant to assess and prepare a report on the 

current DA for this important landmark site. 
• As the DA involves complete demolition of the building, the existing use rights may be extinguished, 

and the proposed development may be prohibited under R3 zoning.  
• The aesthetic does not fit with the character of the area. It will be obtrusive from land and from the 

harbour as well, like a space ship has landed. 
• Apart from the sandstone base, the concrete balconies will be ugly and the bronze cladding will be 

blinding when hit by the western sun. 
• The 3 metre deep excavation plus basement parking will have incredible drainage problems. 
• The proposed building envelope and uncharacteristic exterior will diminish the integral view of the 

Sydney Opera House and encompassing vista as seen when walking downhill on the western side of 
Blues Point Road.  

https://www.northsydney.nsw.gov.au/Building_Development/Current_DAs
https://www.northsydney.nsw.gov.au/Building_Development/Current_DAs
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• The desire to introduce a very dominant and modern style of building into this heritage area is at 
odds with the architectural significance of the area. 

• The proposal does not respect the curtilage, setbacks, form, scale and style of the heritage buildings 
in Warung Street.  

• The proposed building does not represent the rectilinear alignment of buildings in the McMahon 
Point Conservation Area which align to the street and side boundaries.  

• The development does not complement the HCA being discordant in its curvilinear, horizontally and 
stepped form, its use of three contrasting materials. The overly large balconies present an 
unacceptable frontage to the harbour.  

• The amount of excavation is excessive and the basement covers almost the whole site. There is an 
absence in deep soil and planting therefore the development is out of character with buildings in the 
HCA.  

• The proposed parapet roof is not compatible with the HCA where roofs are generally pitched or flat 
and have eaves.  

• The southern elevation is almost all glazing. The long distance view from the harbour will be of glazing 
and balconies are not articulated into vertical composition elements.  

• The mix of shapes and finishes in Warung Street seems jarring and when viewed from the south the 
large balconies seems un-neighbourly and might they be scaled back? 

• The overdevelopment of the site will substantially reduce the available areas of deep soil surrounding 
the proposed building. 

• There is no contiguous shape or continuity of form in the overall building with the Warung Street 
façade very different from the Henry Lawson Avenue façade.  

• The large use of glass is completely out of character with surrounding architecture and the largely 
white façade is jarring.   

 
Amended Proposal  
 
The applicant submitted amended plans that were renotified to adjoining properties, previous submitters 
and the precinct for 14 days between 11 October to 25 October 2024. Council received seven (7) 
submissions and the matters raised in submissions are listed below: 
 
Basis of Submissions 
• The amended documents, plans and reports do not address my various significant concerns in the 

original response to the proposed development. 
• This is an entirely new building and cannot masquerade as an ambit claim on an approved DA. This 

new building involves the full demolition of the existing building therefore should be adhering to the 
building protocols.  

• If these minor adjustments are considered satisfactory how comfortable can rate payers be of the 
objectivity of the approval process. What does this signal to developers who also wish to over 
develop sites under the planning provisions. 

• The original building on the south west corner is 4.475 metres from the boundary. The proposed DA 
is 1.85 meters from the boundary blocking views of the Opera House and the bridge from Unit 5, 42 
Blues Point Road.  

• It is appreciated that the developer has responded positively and the key items that would have 
detrimentally affected us, namely the oversized lift overrun and increase to the overall roof height 
have been addressed.  

• The development provides a better architectural outcome than the original DA, approved by the LEC.  
• The building will not remain inside its current building lines. The DA if granted would allow for an 

extension which moves the current 4.474m from the boundary down to 1.85m significantly affecting 
our view from 46 Blues Point Road and property value.  

• The applicant should erect height and breath poles to demonstrate the mass of this proposal. By 
erecting poles, clearly marked it will show to the community the horrific mass and bulk of this 
proposal, in height and breath. 
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CONSIDERATION 
 
The relevant matters for consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979 (as amended), are assessed under the following headings: 
 
Environmental Planning and Assessment Act 1979 (as amended) 
Environmental Planning and Assessment Regulation 2021 
 
SEPP (Biodiversity and Conservation) 2021 
Chapter 2 – Vegetation in Non-Rural Areas  
Chapter 6 – Water Catchments 
 
Section 2.6 of the Policy specifies that a person must not clear declared vegetation in a non-rural area 
of the State without consent of Council. The Policy confers the ability for Council to declare 
vegetation that consent is required in a Development Control Plan. Section 16 of Part B in NSDCP 
2013 specifies declared trees for the purpose of the SEPP which includes trees over 5m in height or 
canopy.  
 
Council’s Landscape Development Officer raises no objections to the proposed removal of the trees 
within the subject site and the amended Landscape Plan prepared by Secret Gardens dated 6/9/24 
is considered to be generally acceptable. 
 
The amended Landscape Plan proposes to retain a Plumeria in the north western corner of the site 
and proposes four (4) replacement trees proposed – Tristaniopsis laurina – Water Gum in the south 
eastern corner of the site, two (2) Tristaniopsis laurina – Water Gum on the western side boundary 
and three (3) Lagerstroemia ‘Natchez’ adjacent to the western side boundary. 
 
Retention of the Jacaranda and street trees and replacement tree planting is supported to satisfy the 
respective aims under Chapter 2 of the SEPP being the protection of the biodiversity values of trees 
and preserving the amenity of nun-rural areas.  
 
With respect to Chapter 6, the proposed development subject to appropriate stormwater control 
and erosion and sediment controls would not adversely affect the quantity or quality of water 
entering Sydney Harbour, being a regulated catchment for the purpose of Section 6.6 of the Policy. 
The application satisfies the requirements of the Policy.  
 
 
SEPP (Resilience and Hazards) 2021  

- Chapter 2 Coastal management 
 
The subject site is located in a coastal environmental and coastal use area therefore Division 3 and 
4 in Part 2.2 ‘Development controls for coastal management areas’ of Chapter 2 Coastal 
Management apply.  
 
Below is NSW Planning Portal mapping detailing the site is situated within the Coastal Environment 
Area and Coastal Use Area.  
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Figures 12 & 13 – SEPP Resilience and Hazards 2021 NSW Planning Poral mapping detailing site is 

within the Coastal Environment Area (left) and Coastal Use Area (right)  
 
Section 2.10(1), Division 3 Coastal environment area of SEPP (Resilience and Hazards) 2021 states 
development consent must not be granted to development on land that is within the coastal 
environment area unless the consent authority has considered whether the proposed development 
is likely to cause an adverse impact on the following – 
 

(a) the integrity and resilience of the biophysical, hydrological (surface and groundwater) and 
ecological environment, 

(b) coastal environmental values and natural coastal processes, 
(c) the water quality of the marine estate (within the meaning of the Marine Estate Management 

Act 2014), in particular, the cumulative impacts of the proposed development on any of the 
sensitive coastal lakes identified in Schedule 1, 

(d) marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands 
and rock platforms, 

(e) existing public open space and safe access to and along the foreshore, beach, headland or 
rock platform for members of the public, including persons with a disability, 

(f) Aboriginal cultural heritage, practices and places, 
(g) the use of the surf zone. 

 
Comment: the development is situated within a residential site separate from coastal environmental 
areas of biophysical, hydrological and ecological environment not impacting on features such as 
public open space, the surf zone, marine and undeveloped headlands and rock platforms. The 
development is appropriately sited to minimise an impact to elements of the coastal environment 
stipulated in subsection (1) of 2.10 ‘Development on land within the coastal environment area’. 
 
Section 2.11(1), Division 4 Coastal use area of SEPP (Resilience and Hazards) 2021 states development 
consent must not be granted to development on land that is within the coastal use area unless the 
consent authority has considered whether the proposed development is likely to cause an adverse 
impact on the following – 
 

(i)  existing, safe access to and along the foreshore, beach, headland or rock platform for 
members of the public, including persons with a disability, 

(ii)   overshadowing, wind funnelling and the loss of views from public places to foreshores, 
(iii)   the visual amenity and scenic qualities of the coast, including coastal headlands, 
(iv)   Aboriginal cultural heritage, practices and places, 
(v)   cultural and built environment heritage. 
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Comment: the development is situated within a residential site not affecting access to the foreshore 
along Henry Lawson Reserve and Blues Point Reserve.  
 
The development as proposed due to the siting of the RFB closer to Warung Street has an improved 
shadow outcome compared to that approved under the LEC determination and views from public 
places to foreshores will remain unaffected with the development generally within the approved 
building envelope.  
 
The RFB will replace an existing uncharacteristic building within the McMahons Point South 
Conservation Area and the proposed building inclusive of its size and materials and finishes would 
not impact upon the visual and scenic qualities of the coast.  
 
The development is appropriately sited and designed to not adversely impact upon the foreshore 
and the visual and scenic qualities of the coast satisfying subsection (1) of 2.11 ‘Development on land 
within the coastal use area’. 
 

- Chapter 4 Remediation of Land 
 
Section 4.6 of the SEPP requires the consent authority to consider whether the land is contaminated, 
and if so whether the land is suitable for the intended use or any remediations measures required. 
The subject site has been used for residential purposes (residential flat building) for over 50 years 
and as such is unlikely to contain any contamination. Further, the Applicant provided information 
such as a geotechnical report, demonstrating measures for disposal of excavated material including 
the requirement for environmental testing to determine the most appropriate off-site destination 
for the surplus excavated material.  
 
SEPP (Sustainable Buildings) 2022 
 
A valid BASIX Certificate (No. 1230923M_03 dated 05 March 2024) for the proposed development 
was submitted with the original application to satisfy the Aims of the SEPP. However, an amended 
BASIX Certificate has not been submitted for the amended plans therefore Council’s standard BASIX 
condition will need to be modified under the Construction Certificate if the development were 
approved.  
 
SEPP (Transport & Infrastructure) 2021 

- Chapter 2 Infrastructure 
 
Council notified Ausgrid inviting comments pursuant to section 2.48 of SEPP (Transport and 
Infrastructure) 2021. Ausgrid raised no objections subject to conditions to ensure no interference 
with existing underground cables in the vicinity of the development.  
 
Development Application No. 85/2024 was referred to Sydney Metro in accordance with section 2.99 
of the SEPP (Transport and Infrastructure) 2021. Following a review of the DA documents Sydney 
Metro advised that they were not in a position to make a decision on the granting of concurrence 
until additional information such as a Survey Plan, Land Title, Cross Sectional Drawings, Structural 
Design Documentation, Electrolysis Report and Engineering Impact Assessment is provided for 
Sydney Metro’s further review. 
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Additional information was duly provided and Sydney Metro as the relevant authority for the Sydney 
Metro City & Southwest rail corridor assessed that the development was in accordance with the 
requirements of section 2.99(4) of the SEPP (Transport and Infrastructure) 2021 therefore 
concurrence granted subject to conditions.  
 
SEPP (Housing) 2021  

- Chapter 2 Affordable Housing 
 
Part of the Council request for amended plans and additional information required that the 
application addressed Part 3 ‘Retention of existing affordable rental housing’ in Chapter 2 Affordable 
Housing of the SEPP Housing 2021.  
 
Part 3 ‘Retention of existing affordable rental housing’ applies to low rental residential buildings on 
land in the Eastern Harbour City. There are exclusions for buildings approved under the Strata 
Schemes Development Act 2015, however the building was strata subdivided in 1966 (Strata Plan 
1927). 
 
Insufficient information was initially provided confirming whether the existing residential flat 
building comprises low rental dwellings pursuant to the definition in cl. 45 of the SEPP.  
 
The Applicant sought legal advice which is included within the RFI response confirming that as there 
is a consent granted to DA 379/21, then clause 47 which includes consideration to retention of 
affordable housing does not apply by virtue of clause 46(2) the consent granted by the Court included 
strata subdivision. 
 
In addition, a pathway also exists via the savings and transitions provisions of Part 2 Schedule 8 of 
the 1975 Act, with similar savings provisions in the 1973 Act, protecting consents/stratas under the 
former Act i.e the Conveyancing (Strata Titles) Act 1961 under which the existing building was 
approved.  
 
SEPP (Precincts – Eastern Harbour City) 2021 

- Appendix 1 State significant precinct – Sydney Opera House  
 
The site is located within the Sydney Opera House buffer zone as identified in the SEPP (Precincts – 
Eastern Harbour City) 2021 Sydney Opera House Buffer Zone Map. 
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Figure 14 – SEPP (Precincts – Eastern Harbour City) 2021 Sydney Opera House Buffer Zone Map 
 
In deciding whether to grant consent to the development in the buffer zone, the consent authority 
must consider the need for the development to satisfy the following subclauses in Appendix 1, Part 
1 (2) of the SEPP.  
 

(a) preserve the world heritage value of the Sydney Opera House, and 
 

Comment: although sited within the buffer zone of the Sydney Opera House the development is not 
in the immediate vicinity of the Opera House situated approximately 2km in a north western direction 
across the Sydney Harbour. The location of the subject site and any visual impact to the Opera House 
is also diminished by more prominent iconic buildings and structures situated close to the Opera 
House such as the Sydney Harbour Bridge, Hickson Road Reserve and Circular Quay.  
 
It is also noted that the building is designed to not mimic the architectural elements of the Opera 
House and is designed as a building intended to be responsive to the site opportunities and 
surrounds. The materials and finishes are distinctively different from the Opera House such as 
sandstone for the lower ground, textured render (grey) for the elevations and a bronze metal upper 
level.  

 
(b) preserve views and vistas between the Sydney Opera House and other public places in 

the buffer zone, and 
 

Comment: the site is situated behind (to the north) both Henry Lawson Reserve and Blues Point 
Reserve and is a corner site adjoining Blues Point Road to the west, Warung Street to the north and 
Henry Lawson Avenue to the south and adjoins a dwelling (No. 3 Warung Street) to the eastern 
boundary.  
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The development would therefore preserve views and vistas between the Sydney Opera House and 
public places such as Henry Lawson Reserve and Blues Point Reserve.  

 
(c)  avoid diminution of the visual prominence of the Sydney Opera House when viewed from 

other public places in the buffer zone. 
 
Comment: the visual prominence of the Sydney Opera House will remain when viewed from public 
places in the buffer zone. It is notable referring to the above map that the subject site is within the 
north western edge of the buffer zone behind the public reserves Henry Lawson Reserve and Blues 
Point Reserve and other public places of note such as Bradfield Park and Mary Booth Lookout and 
other reserves and public spaces to the southern side of the harbour will continue to have views 
uninterrupted.  
 

- Chapter 4 Design of residential apartment development 
 
The proposed development involves the construction of a residential flat building that is over three 
(3) storeys and comprises more than four (4) dwellings.  Consequently, Chapter 4 of the SEPP applies 
to the application. Below is an assessment of the proposed development against the design quality 
principles contained in Schedule 9 of the SEPP and the Apartment Design Guide (ADG).   
 
Principle 1: Context and neighbourhood character 
 
The proposed skewed alignment of the southern elevation together with the large south eastern 
balconies do not respond appropriately to the context or is compatible with built features of the area.  
 
The southern elevation does not adequately respond to the desirable elements of the area primarily 
due to the inclusion of extensive glazing which is excessive and uncharacteristic of the McMahons 
Point South Conservation Area. For these reasons, Principle 1 of the ADG is not satisfied.  
 
Principle 2: Built form and scale 
 
Amendments have been made to improve the height of the lift overrun which is a positive outcome 
and the site coverage is now compliant. The building above the basement is sited appropriate to 
Warung Street with a greater setback to the rear and generally the building appropriately addresses 
each boundary apart from the southern elevation.  
 
The skewed form on the south eastern part of the RFB is however not supported inappropriate to 
the existing or desired future character of the street or surrounding buildings. Additionally the bulk 
of the building could be revised with greater setbacks to the eastern boundary to improve the 
amenity to the adjoining dwelling at No. 3 Warung Street. 
 
Principle 3: Density  
 
The proposed development seeks to provide high amenity family type apartments and density of 
apartments is considered appropriate within the R3 Medium Density Residential Zone.  
 
The density of the RFB and proposed apartments are well supported by the provision of private 
vehicular parking, access to public transport, access to reserves and highly accessible to sources of 
employment whether North Shore or City of Sydney.  
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Principle 4: Sustainability 
 
The proposed development achieves a good outcome in terms of amenity for occupants with all units 
receiving cross ventilation. The roof will comprise of solar panels to improve the energy efficiency of 
the building and features such as ceiling fans, rain water tanks and car spaces equipped with EV 
charging points are committed to as outlined in the response to Council’s RFI. 
 
Principle 5: Landscape 
 
The impact of the overly large basement footprint will not enable sufficient landscaping to reduce 
the impact of the building on its surrounds.  
 
The landscaping should be improved subject to amendments to the size of the basement and increase 
in deep soil planting and landscaped area.  
 
Principle 6: Amenity 
 
The development provides good amenity to the residents of the apartments noting all units achieve 
cross ventilation and each apartment are significantly greater in area including their private open 
space compared to the requirements in the ADG.  
 
There are concerns which remain as to the amenity of No. 3 Warung Street, the development is not 
considered reasonable. The south eastern balconies are excessive in size and orientated to allow 
direct overlooking into No. 3 Warung Street, impacting upon the private open space, pool plus living 
room windows over 3 floors, of No. 3 Warung Street. Amendments are also required to reduce the 
extent of openings with excessive reliance on louvres to the eastern side elevation to further improve 
the amenity of No. 3 Warung Street.  
 
Principle 7: Safety 
 
The RFB is considered appropriately designed to ensure a high level of safety for people occupying 
or visiting the site.  
 
The development clearly distinguishes various parts of the site and building for public, communal 
and private use.  
 
It is noted DEP provided comments regarding improving the security of the Level 3 apartment as 
there is no transitional foyer space to the apartment. A minor change is achieved with an addition of 
a door so that the hallway of the Level 3 unit could have additional security.  
 
Principle 8: Housing diversity and social interaction 
 
The proposed development does seek a different housing typology compared to the existing or that 
approved proposing less units but units to serve large households. This is considered satisfactory 
throughout the report primarily due to the zoning being R3 Medium Density where large dwellings 
are commonplace. Below is confirmation of the existing, approved and proposed number of units 
and housing mix.  
 
Existing RFB    =  12 Apartments (3 x 1 bed & 9 x 2 bed) 
Approved RFB (DA 379/21)  =  9 Apartments (5 x 3 bed & 4 x 2 bed)  
Proposed RFB    =  7 Apartments (6 x 3 bed & 1 x 4 bed) 
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Principle 9: Aesthetics 
 
The development achieves a building with a varied and balanced composition of elements, colours 
and materials with a sandstone lower ground rendered middle level and bronze clad upper level. The 
lower ground sandstone merges well with the existing sandstone boundary wall and the bronze clad 
upper level is recessive and muted in appearance supported by DEP and Council’s Heritage Officer.   
 
Apartment Design Guide (ADG) 
 
The proposal has also been assessed against the relevant provisions within the ADG as follows:  
 

Amenity Design Criteria Comment  Compliance 

2F - Building 
Separation 
 
 

Minimum separation distances 
for buildings are:  
 
Up to four storeys 
(approximately 12m):  
 
• 12m between habitable 

rooms/balconies (6m to 
boundary) 

•  9m between habitable and 
non-habitable rooms (4.5m 
to boundary) 

•  6m between non-habitable 
rooms (3m to boundary) 

The site is a corner lot with 
boundaries to streets on the 
northern, western and southern 
sides. The site shares an eastern side 
boundary with No. 3 Warung Street.  
 
The development proposes a variety 
of side setbacks to the eastern 
boundary ranging from 3.555m for 
the building in the north eastern 
corner of the site to 5.565m for the 
south eastern balconies.  
 
It is noted there are varying privacy 
measures are sought to ensure visual 
privacy is maintained to No. 3 
Warung Street inclusive of a 
landscaped buffer within the side 
setback at ground level and blank 
walls for the upper levels or bronze 
non-operable louvres.  
 
It is noted that the louvres that serve 
an eastern side window for the Level 
3 Unit 301 do not cover the entire 
window presumably to ensure a view 
from the living area to the Harbour 
Bridge and Opera House. This is not 
supported and greater emphasis 
should be on preventing views or 
even partial views to the 
neighbouring No. 3 Warung Street 
especially given the separation 
distances proposed.  
 
In consideration of the suitability of 
the side setbacks reference was 
made to the previous approved plans 
for DA No. 379/21 confirming a 
consistency in building separation. 

No 
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Figures 15 & 16 - LEC Approved Ground Level Plan (left) and Proposed Ground Level Plan (right)   

 

 
Figures 17 & 18 - LEC Approved Level 1 Plan (left) and Proposed Level 1 Plan (right)   

 

 
Figures 19 & 20 - LEC Approved Level 2 Plan (left) and Proposed Level 3 Plan (right)   

 
The above diagrams consider the setbacks approved in the previous application compared to the proposed 
noting non-compliant side setbacks are maintained in the current proposal and there is greater bulk to the 
north eastern corner of the site compared to that previously approved.  
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Note – the proposed floor plans show minimal dimensions from the eastern external wall to the eastern side 
boundary on the ground level and no dimensions are shown for the Levels above. Additional dimensions 
detailing the various setbacks from the eastern elevation and balconies to the eastern boundary is important 
to accurately convey the compliances and non-compliances with the requirements of the ADG and it is also a 
requirement stipulated in the North Sydney Development Application Checklist.  
3D - Communal 
Open Space 

Communal open space has a 
minimum area equal to 25% of 
the site. 
 
Developments achieve a 
minimum of 50% direct sunlight 
to the principal usable part of the 
communal open space for a 
minimum of 2 hours between 9 
am and 3 pm on 21 June (mid-
winter) 
 
Communal open space is 
designed to allow for a range of 
activities, respond to site 
conditions and be attractive and 
inviting 
 
Communal open space is 
designed to maximise safety 

The previous approval included a 
large north western corner of the site 
dedicated to common open space 
with a communal sheltered seating 
area.  
 
The current proposed development 
seeks to remove common open space 
dedicating much of the ground level 
to private open space for the two (2) 
ground level apartments. 
 
In response to not providing COS the 
Applicant seeks larger POS balconies 
and the Applicant notes the site is 
situated adjacent to existing open 
spaces such as Blues Point Reserve 
and Henry Lawson Reserve.  
 
Amendments have also been made 
providing a communal seating area to 
the building entry in response to 
feedback received by the Design 
Excellence Panel (DEP). 
 
DEP also noted that the lack of 
provision in COS could be justifiable 
and it is noted in the ADG that where 
developments are unable to achieve 
the provision of COS alternative 
amenity solutions should be provided 
including larger balconies and 
demonstrate good proximity to 
public open space.   

No, however 
acceptable 
subject to 
merit 
assessment 

3E – Deep Soil 
Zones 

Deep soil zones are to meet the 
following minimum 
requirements: 

• 3m minimum width 

• Minimum 7% of the site 
area 

The basement ensures compliant 
deep soil within the setbacks/fringes 
of the site particularly the northern 
and southern setbacks. The total 
deep soil area is 266.5m2 (27%) 
compliant with the minimum 7% 
stipulated in Design Criteria 1 of 
Objective 3E-1.  
 
The deep soil compliance is shown in 
the Landscape Area Diagram in Dwg 
No. DA-531 Issue C.  

Yes 
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3F - Visual 
privacy 

Separation between windows 
and balconies is provided to 
ensure visual privacy is achieved. 
Minimum required separation 
distances from buildings to the 
side and rear boundaries are as 
follows: 
 
6m (between habitable rooms 
and balconies to boundaries) 
3m (between non-habitable 
rooms) 

The site shares an eastern boundary 
with No. 3 Warung Street.  
 
The development proposes a variety 
of side setbacks to the eastern 
boundary ranging from 3.7m for the 
building in the north eastern corner 
of the site to 5.5m for the south 
eastern balconies.  
 
Visual privacy measures are sought 
inclusive of a landscaped buffer 
within the side setback at ground 
level and blank walls for the upper 
levels or bronze operable louvres.  
 
It is noted windows are proposed 
with a 3.4m side setback for non-
habitable rooms (bathrooms) on the 
first three levels. The windows are 
modest in size and comply with the 
minimum 3m side setback 
requirement. 
 
However, there are concerns that the 
privacy measures are over reliant on 
louvres for privacy, privacy impacts 
from an eastern side window for Unit 
301 and an unsatisfactory separation 
distance/ privacy outcome for the 
southern eastern skewed balconies.  

No 

3G – Pedestrian 
Access & Entries 

Building entries and pedestrian 
access connects to and addresses 
the public domain 
Access, entries and pathways are 
accessible and easy to identify 

The pedestrian entry is clearly 
identifiable from Warung Street and 
an additional entry is proposed off 
Blues Point Road. 
 
The building entry and pedestrian 
access is designed to address the 
public domain.  

Yes 

3H – Vehicle 
Access 
 

Vehicle access points are 
designed and located to achieve 
safety, minimise conflicts 
between pedestrians and 
vehicles and create high quality 
streetscapes 

The car parking entry will remain as 
per the previous approval (DA 
379/21). 
 
The car park entry is considered to 
generally comply with the design 
guidance in Objective 3H-1 because 
the entry point is behind the front 
building line, the entry is at the 
lowest point of the site, located on 
what is considered a secondary street 
and the car parking entry doors are 
recessed to minimise visibility from 
the street. 

Yes 
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3J – Bicycle and 
Car parking 

For development in the following 
locations: 
 
•  on sites that are within 800 

metres of a railway station or 
light rail stop in the Sydney 
Metropolitan Area; or 

 
•  on land zoned, and sites 

within 400 metres of land 
zoned, B3 Commercial Core, 
B4 Mixed Use or equivalent in 
a nominated regional centre 
the minimum car parking 
requirement for residents 
and visitors is set out in the 
Guide to Traffic Generating 
Developments, or the car 
parking requirement 
prescribed by the relevant 
council, whichever is less  

 
The car parking needs for a 
development must be provided 
off street 
 
Parking and facilities are 
provided for other modes of 
transport 

The site is not located within 800 
metres of a railway station or on land 
zoned B3 Commercial Core or B4 
Mixed Use therefore the minimum 
car parking requirements as set out in 
the Guide to Traffic Generating 
Developments is not applicable. 
 
The proposed basement is designed 
to include the provision of other 
modes of transport principally bicycle 
parking and a motorbike parking 
space satisfying Objective 3J-2. 

Yes 

Amenity Design Criteria   

4A - Solar and 
daylight access 

Living rooms and private open 
spaces of at least 70% of 
apartments in a building receive 
a minimum of 2 hours direct 
sunlight between 9 am and 3 pm 
at mid-winter in the Sydney 
Metropolitan Area and in the 
Newcastle and Wollongong local 
government areas 

29% of units (2 out of 7) living rooms 
and private open space receive more 
than 2 hours solar access. 
 
Sun eye view diagrams for the winter 
solstice confirms 2 units receive a 
minimum 2 hours being the eastern 
Level 2 unit and the Level 3 unit. 
 
The Applicant provides an 
explanatory note in the Solar Access 
Diagram (DA-601 Issue C) highlighting 
that living rooms and private open 
space have been orientated to the 
southern aspect of the site due to the 
significant city and harbour views.  
 
Design guidance in Objective 4A-1 
‘Solar and daylight access’ notes 
achieving design criteria may not be 
possible on some sites due to south 
facing sites and where significant 
views are orientated away from the 
desired aspect for direct sunlight.  
 

No, however 
acceptable 
subject to 

merit 
assessment 
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The site is noted for its highly sought 
southern views and it is considered 
reasonable to locate living rooms and 
private open space to the south.  
 
Further, occupants of the respective 
units benefit from more than one 
aspect.  

4B - Natural 
ventilation  

All habitable rooms are naturally 
ventilated. 
 
The layout and design of single 
aspect apartments maximises 
natural ventilation. 
 
The number of apartments with 
natural cross ventilation is 
maximised to create a 
comfortable indoor environment 
for residents – At least 60% of 
apartments are naturally cross 
ventilated 

The units are designed as dual aspect 
cross through apartments maximising 
natural cross ventilation.  
 
100% of apartments are naturally 
cross ventilated as shown in the Cross 
Flor Ventilation Diagram (DA-601 
Issue C). 

 

4C - Ceiling 
Heights 

Ceiling height achieves sufficient 
natural ventilation and daylight 
access - Minimum 2.7m 
(habitable rooms), 2.4m for 
second floor where it does not 
exceed 50% of the apartment 
area. 

The development is designed so that 
apartments have a minimum 2.7m 
floor to ceiling height compliant with 
the minimum ceiling height in Design 
Criteria 1 of Objective 4C-1.  
 
The floor to floor heights is 3.15m 
which is 0.05m above that detailed 
within Figure 4C.5. However, the 
450mm is reasonable to 
accommodate a floor slab and 
provision of services within the 
ceilings of each floor.  

Yes 

4D 1 - Apartment 
size and layout 

Apartments are required to have 
the following minimum internal 
areas: 
50m2 (1B), 70m2 (2B), 90m2 (3B) 
 
Additional bathrooms increase 
the minimum internal area by 
5m2 each. A fourth bedroom and 
further additional bedrooms 
increase the minimum internal 
area by 12m2 each 
 
Every habitable room must have 
a window in an external wall 
with a total minimum glass area 
of not less than 10% of the floor 
area of the room. Daylight and 
air may not be borrowed from 
other rooms 

Each apartment is designed to exceed 
the minimum internal areas as well as 
the additional space for additional 
bathrooms and space required for a 
bedroom unit stipulated in Design 
Criteria 1, Objective 4D-1. 
 
The units are designed so that every 
habitable room has a window not less 
than 10% complying with Design 
Criteria 2, Objective 4D-1. 
 
Comments by the Design Review 
Panel as to the further addition of a 
highlight window to the ground floor 
north eastern bedroom of Unit G02 
has been adopted in the amended 
architectural plans to maximise 
daylight to the habitable room.  

Yes 
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Apartment Number of 

Bedrooms 
Number of 
Bathrooms 

Minimum 
internal area 

Proposed 
internal area 

Complies 

Unit G01 3 3 100m2 = 90m2 
plus 10m2 

197m2 Yes  
(exceeds by 

97m2) 
Unit G02 3 3 100m2 = 90m2 

plus 10m2 
164m2 Yes 

(exceeds by 
64m2) 

Unit 101 3 3 100m2 = 90m2 
plus 10m2 

180m2 Yes 
(exceeds by 

80m2) 
Unit 102 3 3 100m2 = 90m2 

plus 10m2 
152m2 Yes 

(exceeds by 
52m2) 

Unit 201 3 3 100m2 = 90m2 
plus 10m2 

179m2 Yes 
(exceeds by 

79m2) 
Unit 202 3 3 100m2 = 90m2 

plus 10m2 
152m2 Yes 

(exceeds by 
52m2) 

Unit 301 4 5 100m2 = 90m2 
plus 37m2 

297m2 Yes 
(exceeds by 

127m2) 
 

4D 2 - Apartment 
size and layout 

1.  Habitable room depths are 
limited to a maximum of 
2.5 x the ceiling height 

 
2.  In open plan layouts (where 

the living, dining and 
kitchen are combined) the 
maximum habitable room 
depth is 8m from a window 

The development designs each 
respective apartment so that 
habitable room depths are not 
excessive and open plan layouts have 
an appropriate depth as well as 
located with glazed aspects to ensure 
the environmental performance of 
each unit is maximised.  

Yes 

4D 3- Apartment 
size and layout 

1.  Master bedrooms have a 
minimum area of 10m2 and 
other bedrooms 9m2 
(excluding wardrobe space) 

 
2.  Bedrooms have a minimum 

dimension of 3m (excluding 
wardrobe space) 

  
3.  Living rooms or combined 

living/dining rooms have a 
minimum width of: 
•  3.6m for studio and 1 

bedroom apartments  
• 4m for 2 and 3 bedroom 

apartments  

The bedrooms including master 
bedrooms are designed with a 
minimum area greater than 9m2 or 
10m2 and the bedroom dimensions 
are greater than 3m. 
 
The width of the living rooms comply 
with the minimum 4m and the cross 
through apartments for the first 
three levels  comply with the 
minimum 4m width stipulated in 
Design Criteria 4 of Objective 4D-3. 
 
The bedrooms within each apartment 
are also provided with robes which 
exceed the minimum 1.5m stipulated 
in the design guidance in Objective 
4D-3 of the ADG. 

Yes 
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4E - Private open 
space and 
balconies 

Design Criteria 1 
 
All apartments are required to 
have primary balconies as 
follows: 
  
3+ bedroom apartments 12m2 
minimum depth 2.4m  
 
Design Criteria 2 
 
For apartments at ground level 
or on a podium or similar 
structure, a private open space is 
provided instead of a balcony. It 
must have a minimum area of 
15m2 and a minimum depth of 
3m. 
 
Objective 4E-2 - Primary private 
open space and balconies are 
appropriately located to enhance 
livability for residents. 
 
 
 
 
 
 
 
 
Objective 4E-3 - Private open 
space and balcony design is 
integrated into and contributes 
to the overall architectural form 
and detail of the building. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The balconies serving the above 
ground apartments exceed the 
minimum area stipulated in Design 
Criteria 1.   
 
 
 
 
 
 
 
The apartments at ground level have 
private open space which exceeds the 
minimum area of 15m2. 
 
 
 
 
 
The private open space and balconies 
are appropriately located adjacent to 
living/dining and kitchen areas of 
each apartment.  
 
Although the private open space and 
balconies face south this is 
understandably preferable with 
orientation to the Harbour and Henry 
Lawson Reserve.  
 
 
The balconies comprise a 
predominantly glass balustrade for 
the south facing balconies  not 
desirable within the ADG and not a 
positive heritage outcome for the 
McMahons Point Conservation Area. 
Design guidance in the ADG prefers 
the use of solid balustrades. The ADG 
also notes balustrades should 
respond to the location.   
 
Instead of glazing, an alternative 
outcome as per the Heritage referral 
is the use of metal balustrades more 
in keeping with the existing 
balustrades and those approved by 
the LEC.  
 
The use of glazing for the balconies is 
not a supportable outcome for the 
building and its context within the 
surrounding conservation area.    
 

Yes 
 
 
 
 
 
 
 
 
 

Yes 
 
 
 
 
 
 

Yes 
 
 
 
 
 
 
 
 
 
 
 
 

No 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Report of Thomas Holman, Senior Assessment Officer Page 48 
Re:  1 Warung Street, McMahons Point 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Objective 4E-4 - Private open 
space and balcony design 
maximises safety. 

The south eastern balconies are not 
sufficiently integrated into the 
building being skewed and forward of 
the rear building line.  
 
DEP noted the skewing of the eastern 
part of the building and where living 
areas and balconies are pulled closer 
to the adjoining property 3 Warung 
Street resulting in visual privacy 
concerns. DEP also state in the 
assessment against Principle 1 – 
Context and Neighbourhood 
Character of the ADG that the current 
form of the building appears to be 
based on maximisation of the views 
to the Harbour, the Sydney Opera 
House and the Harbour Bridge. 
 
The proposed skewed arrangement 
of the balconies is representative of 
integrated balconies within the 
building dominating the overall 
architectural form of the building 
contrary to Objective 4E-3 in the 
ADG.  
 
 
 
 
 
 
 
The ground level private open space 
is generally flat and landscaping 
complements the usability for the 
ground level private open space. The 
balconies are not climbable and are 
designed at a NCC compliant height.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Yes 

4F - Common 
circulation and 
spaces 

1.  The maximum number of 
apartments off a 
circulation core on a single 
level is eight 

The development complies with a 
maximum two apartments off the 
circulation core. 

Yes 

4G - Storage Studio apartments - 4m3  
1 bedroom apartments -  6m3  
2 bedroom apartments - 8m3  
3 + bedroom apartments - 10m3 

The development complies providing 
in excess of 10m2 storage which is 
located in the units and in the 
basement.  
 
The submitted plans and tables in 
Dwg SEPP 65 – Storage, Private & 
Communal Open Space (DA-603 Issue 
C). 

Yes 
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NORTH SYDNEY LOCAL ENVIRONMENT PLAN (NSLEP 2013)   
 
1. Permissibility  
 
The proposed works is defined as a residential flat building which is ordinarily prohibited in the zone. 
The Proposal, however, benefits from existing use rights under Section 4.65 – 4.67 of the 
Environmental Planning and Assessment Act 1979 (as amended).  
 
Below is consideration of Cl 4.65 of the Environmental Planning & Assessment Act 1979 (EP&A Act) 
confirming that there is sufficient evidence that development consent was granted for the current 
use of the site as a residential flat building before amendment 35 of NSLEP 2013 on 19 May 2023 
which amended NSLEP 2013 to prohibit residential flat buildings in the R3 Zone.  
 
Section 4.65 – Definition of “Existing Use”  
 
The existing site comprises an existing RFB which was recently approved for alterations and additions 
subject to Development Application No. 379/21 (LEC Determination No. 2022/157325). Below is a 
short planning history of the site confirming the use is lawful prior to residential flat buildings being 
prohibited on 19 May 2023 by amendment 35 of NSLEP 2013. 
 

• The existing residential flat building was constructed pursuant to Development Consent 
64/16152 by North Sydney Municipal Council in 1965.  

• Partial demolition and alterations and additions to the residential flat building under 
Development Application No. 379/21 was refused by NSLPP on 1 June 2022. 

• Refusal of DA No. 379/21 was appealed and the appeal was upheld by the LEC (2022/157325) 
on 28 June 2023. 

• On May 2023, Amendment No. 35 to NSLEP 2013 was made and came into force. Amendment 
No. 35 amended the Land Use Table to NSLEP 2023 such that residential flat buildings are 
prohibited in the R3 Medium Density Residential Zone. 
 

There is sufficient evidence confirming the site benefits from existing use rights.  
 
Section 4.66 of the Act - Continuance of and limitations on existing use 
 
The development application seeks to rely upon the established existing use rights as defined in 
Section 4.66 of the Act to continue the use of the site as a residential flat building. 
 
Section 4.66 of the Act outlines the provisions relating to the continuance of and limitation on, 
existing use. The site has continually been used as a residential flat building without abandonment 
as described in sub-section 4.66(3). The recent site visits confirmed the RFB is currently occupied and 
therefore in use. The most recent development application DA 379/21 court determination 
confirmed the partial demolition of and alterations and additions to the residential flat building.  
 
The regulations make provisions for the nature of development that can be undertaken with respect 
to developments that maintain existing use rights.  
 



Report of Thomas Holman, Senior Assessment Officer Page 50 
Re:  1 Warung Street, McMahons Point 
 

 

Clauses 165-166 of the Environmental Planning & Assessment Regulation 2021 (The regulations)  
 
Clauses 165-166 of the Regulation are also relevant to the proposed development because these 
clauses set out the nature of development allowed under existing uses, the matters for consideration 
for rebuilding and the consent requirements for an existing use. 
 
The rebuilding of the RFB would be constructed on the land to which the existing use is carried out. 
The proposed development is therefore considered to engage Clauses 165-166 of the Regulation 
which allows an existing use to; be enlarged, expanded or intensified, or be altered or extended, or 
be rebuilt.  
 
Land and Environment Court Planning Principle – “Existing Use Assessment” and further case law.  
 
The application relies on existing use rights and a merit assessment is to be made based on the 
planning principles which were stated by Senior Commissioner Roseth in Fodor Investments v 
Hornsby Shire Council (2005). In Stromness Pty Ltd v Woollahra Municipal Council (2006) NSWLEC 587 
the planning principles were considered and confirmed by Justice Pain. 
 
In addition, reference is to be made to a recent L & E Court judgment Made Property Group 
Pty Limited v North Sydney Council [2020] NSWLEC 1332 for a residential flat building on land zoned 
R3. 
 
This judgment concluded that whilst a development is entitled to existing use rights, the consent 
authority should undertake an assessment of the proposed development in line with the 
requirements of s 4.15 of the Act, including that in s 4.15(1)(a)(i) which requires an assessment 
against the provisions of any environmental planning instrument, such as the LEP. In addition, it was 
also concluded that the proposed development be assessed against the relevant DCP provisions. 
Therefore, any future development on the subject site must have regard to the relevant planning 
standards and controls as contained in the LEP and DCP including the submission of a written Clause 
4.6 variation should there be a breach of LEP development standard. 
 
(a)  Principle 1 - How do the bulk and scale (as expressed by height, floor space ratio and 

setbacks) of the proposal relate to what is permissible on surrounding sites? 
 
With respect to the first principle, Fodor establishes that: 
 
While planning controls, such as height, floor space ratio and setbacks do not apply to sites with 
existing use rights; they have relevance to the assessment of applications on such sites. This is because 
the controls apply to surrounding sites and indicate the kind of development that can be expected if 
and when surrounding sites are redeveloped. The relationship of new development to its existing and 
likely future context is a matter to be considered in all planning assessment. 
 
The proposed development is assessed against the relevant planning controls relating to height, site 
coverage and setbacks that apply to a dwelling house, semi-detached dwelling or attached dual 
occupancy which is permissible on the surrounding sites. The works subject to this development 
application are not considered reasonable proposing an additional shadow impact to the western 
façade of No. 3 Warung Street and due to the setbacks proposed including the orientation of the bulk 
and scale of the building to No. 3 Warung Street. A more sympathetic outcome is required to the 
most affected adjoining property and a more sympathetic outcome is required to the context with 
the neighbouring dwelling.  
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(b)  Principle 2 - What is the relevance of the building in which the existing use takes place? 
 
With respect to the second principle, Fodor establishes that: 
 
Where the change of use is proposed within an existing building, the bulk and scale of the 
building are likely to be deemed acceptable, even if the building is out of scale with its surrounding, 
because it already exists. However, where the existing building is proposed for demolition, while its 
bulk is clearly an important consideration, there is no automatic entitlement to another building of 
the same floor space ratio, height or parking provision. 
 
The LEC decision concerning Made Property Group Pty Limited v North Sydney Council [2020] 
NSWLEC 1332 is pertinent to this application being a similar example of an application to rebuild an 
RFB with variations to the height of building and a building that generally challenges core controls 
concerning setbacks and landscaped area. The LEC in the Made Property Group Pty Limited v North 
Sydney Council judgement dismissed the appeal and found the variation of the HOB  development 
standard to be not well founded.  
 
The development is not automatically entitled to a building similar to that approved by the LEC and 
it is notable that the new building seeks variations to height, landscaped area and setbacks and an 
entirely different form which requires a merit assessment against the applicable planning controls. 
 
(c)  Principle 3 - What are the impacts on adjoining land? 
 
With respect to the third principle, Fodor establishes that: 
 
The impact on adjoining land should be assessed as it is assessed for all development. It is true that 
where, for example, a development control plan requires three hours of sunlight to be maintained in 
adjoining rear yards, the numerical control does not apply. However, the overshadowing impact on 
adjoining rear yards should be reasonable. 
 
The development has been assessed under the same scrutiny as a permitted use within the zone and 
this is of particularly concern due to the proximity of No. 3 Warung Street. The development seeks a 
reduced setback to the north eastern corner of the site increasing shadows cast to No. 3 Warung 
Street, insufficient blank walls and privacy measures are proposed to the eastern elevation and the 
skewed balconies provide direct cross views and overlooking affecting the private open space of No. 
3 Warung Street. The development provides a worse outcome to the amenity of No. 3 Warung Street 
compared to the existing and previously approved DA not maintaining reasonable amenity to the 
neighbouring property.  
 
(d)  Principle 4 - What is the internal amenity? 
 
With respect to the fourth principle, Fodor establishes that: 
 
Internal amenity must be assessed as it is assessed for all development. Again, numerical 
requirements for sunlight access or private open space do not apply, but these and other aspects must 
be judged acceptable as a matter of good planning and design. None of the legal principles discussed 
above suggests that development on sites with existing use rights may have lower amenity than 
development generally. 
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The internal amenity for the proposed apartments has been deliberated in detail throughout the 
report. The development is noted in providing units well in excessive of the minimum size stipulated 
in the ADG both internally and for private open space and each unit has more than one aspect 
ensuring natural cross ventilation.  
 
2. Objectives of the zone  
 
The objectives for a R3 Medium Density Residential Zone are stated below (in italics):  
 

• To provide for the housing needs of the community within a medium density residential 
environment. 

• To provide a variety of housing types within a medium density residential environment. 

• To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 

• To encourage the development of sites for medium density housing if such development does 
not compromise the amenity of the surrounding area or the natural or cultural heritage of the 
area. 

• To provide for a suitable visual transition between high density residential areas and lower 
density residential areas. 

• To ensure that a high level of residential amenity is achieved and maintained. 
 
The proposal is inconsistent with the above objectives of the zone because the development 
compromises the amenity of the surrounding area and does not ensure a high level of residential 
amenity particularly for occupants of the most affected neighbouring property adjoining the site to 
the east (No. 3 Warung Street). Concerns regarding the amenity impact to No. 3 Warung Street are 
considered in detail throughout this assessment but principally concern loss of privacy, additional 
overshadowing to the western façade and impact from additional excavation.  
 
Part 4 – Principal Development Standards  
 

COMPLIANCE TABLE Principal Development Standards 
North Sydney Local Environmental Plan 2013 

Site Area – 985.4m² Proposed Control Complies 

Clause 4.1 – Subdivision lot size N/A 230m2 N/A 
No subdivision 

proposed 
Clause 4.3 – Heights of Building Lift Overrun  

RL 25.170 or 
10.54m  

24% exceedance 
 

Roof 
RL 24.420 or 

10.92m 
28% exceedance 

 
Roof Parapet (SW 

corner) 
RL 24.570 or 

11.07m 
30% exceedance 

8.5m 
 

No 

 



Report of Thomas Holman, Senior Assessment Officer Page 53 
Re:  1 Warung Street, McMahons Point 
 

 

3. Height of Building  
 
The following objectives for the permissible height limit 8.5m pursuant to clause 4.3 in NSLEP 2013 
are stated below:  
 

(a) to promote development that conforms to and reflects natural landforms, by stepping 
development on sloping land to follow the natural gradient, 

(b) to promote the retention and, if appropriate, sharing of existing views, 
(c) to maintain solar access to existing dwellings, public reserves and streets, and to 

promote solar access for future development, 
(d) to maintain privacy for residents of existing dwellings and to promote privacy for 

residents of new buildings, 
(e) to ensure compatibility between development, particularly at zone boundaries, 
(f) to encourage an appropriate scale and density of development that is in accordance 

with, and promotes the character of, an area. 
(g) to maintain a built form of mainly 1 or 2 storeys in Zone R2 Low Density Residential, 

Zone R3 Medium Density Residential and C4 Environmental Living.  
 

The proposed development involves a maximum height of 11.07m, which is attributed to the south 
western corner of the building which is an exceedance of 30% or 2.57m. Other notable exceedances 
include the roof (RL 24.420) and the lift overrun which is RL 25.170m or 10.54m. It is noted that 
additional excavation is sought to the north eastern corner of the site to create a level ground floor 
and due to the topography of the site the height exceedance is greater to the south eastern corner.  
 
 

 
Figures 21 & 22 – Building Height Plane - Existing (left) and Building Height Plane – Proposal (right), 

DA-552 Issue C   
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Figure 23 – Sections Sheet 1, DA-301 Issue C 

 
Clause 4.6 – Exceptions to development standards 
 
The Applicant has provided a written request to vary the development standard under Clause 4.3 of 
NSLEP 2013 – maximum height of buildings. 
 
Clause 4.6(3)(a) Is compliance with the development standard unreasonable and unnecessary in 
the circumstances of the case? 
 
The Applicant’s written request relies upon Wehbe Test 1 to demonstrate that compliance with the 
development standard is unreasonable and unnecessary. In response to Clause 4.6, the following 
excerpts are relevant and contained within the Applicant’s written request: 
 

“Objective (a) is to promote development that conforms to and reflects natural 
landforms, by stepping development on sloping land to follow the natural 
gradient. 
 

The site has a crossfall from the north-eastern corner on Warung Street to its Henry Lawson 
frontage, noting that Henry Lawson Avenue slopes from Blues Point Road towards 
McMahons Point in the east. The pavement on Henry Lawson Avenue is 3.5m-5.7m lower 
than the subject site. Below is the Survey Plan detailing an RL of approximately 18m with a 
fall of 13m to the south western corner of the site. 
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 Figure 24 – Survey Plan, Dwg Name 19099A detail Issue 6 

 

The existing building subject to demolition was not stepped down the site, rather it was 
constructed with ground level parking, accessed off Warung Street, with three habitable 
levels above. The parking areas utilise the slope of the land, not the habitable floor levels.  

 
The approved building subject to LEC consent sought to primarily use the existing form of 
the building but provide an infill addition to the north eastern corner of the site. The addition 
comprised of three stories compared to the four sought under the current application and 
therefore less excavation was necessitated conforming to the natural gradient of the site.  

 
The current proposal seeks to excavate the entire site and provide a flat topography at RL 
11.820 which will require a varying excavation between 2m in the south eastern to up to 7m 
in the north eastern corner 

 
The development does not satisfy the intent of this objective resulting in a significant 
alteration to the sloping character of the site and no attempt is made to step the design of 
the development down the slope of the land.  

 
The proposal provides access to a new basement for parking and services from Henry 
Lawson Avenue, with apartments above, including ground level units that are subterranean.  

 
Overall, the proposal does not explicitly achieve this objective as the building is not stepped 
down the site nor does the development seeks to conform with the natural gradient of the 
site.  
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Objective (b) is to promote the retention and, if appropriate, sharing of existing 
views. The proposal does not adversely impact views of adjoining or adjacent 
properties. 
 

The properties to the north of the site are either high set or already impacted by the existing 
building envelope. A detailed assessment has been completed with regards to views in the 
DCP table confirming views are maintained similar to that consented by the LEC for DA 
85/2024.  

 
Properties to the north along Blues Point Road are not unduly impacted by the current 
development application and the height of the lift overrun has been amended with a 
reduction in height of 700mm to improve views from properties at No. 2 and 4 Warung 
Street located opposite the subject site.  

 
The Applicant in response to an RFI completed further view analysis and provided an 
additional setback for the south eastern corner balconies to improve views for an apartment 
with cross views of the Opera House and the height of building is comparable to the height 
of the approved RFB and existing RFB. Below are Sections of the consented RFB subject to 
alterations and additions and the proposed development.   

 

 
Figure 25 – Approved DA Section 1, DA-301 Issue D 
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Figures 26 – Proposed Section 01, DA-301 Rev C 

 

This objective is achieved. 
 
Objective (c) to maintain solar access to existing dwellings, public reserves and 
streets, and to promote solar access for future development. 
 

Due to the site having three boundaries which abut a street only one boundary adjoins a 
neighbouring property. The eastern side boundary adjoins 3 Warung Street. The shadow 
study within the architectural plans confirms the development would have no impact until 
2pm in the afternoon and between 2.30 and 3pm there would be an additional impact to 
up to 4 side windows on the western elevation of 3 Warung Street. 

 
The proposed development does have an additional impact to the western elevation of No. 
3 Warung Street casting additional shadow to various windows. The Assessment Officer 
visited the adjoining property to consider the amenity impact and noted main internal living 
areas are affected (kitchen and lounge room). It was also noted that the windows/ openings 
on the western elevation are not accurately shown as the western elevation has not been 
surveyed (refer to C.M.S Surveyors Dwg 19099A detail Issue 6). 

 
The development due to the additional shadows cast does not maintain solar access but has 
an additional impact not promoting solar access for future development.  

  
This objective is therefore not achieved. 

 
Objective (d) is to maintain privacy for residents of existing dwellings and to promote 
privacy for residents of new buildings. 
 

The development does not maintain privacy for residents of existing dwellings because the 
balconies due to their splayed design maintains a view across the private open space of 3 
Warung Street and is considered to have a poor amenity outcome to occupants of No. 3 
Warung Street. 
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Additionally, greater privacy measures are appropriate with regards to the eastern side 
elevation. It is noted the windows provide limited amenity benefit such as solar access and 
greater privacy measures should be incorporated noting louvres only partially restrict views 
to the adjoining No. 3 Warung Street. Incorporation of less window openings for the eastern 
elevation is increasingly important given the setbacks not compliant with the minimum 
stipulated in the ADG.  

 
The eastern elevation as shown below proposes excessive outlook from the RFB to No. 3 
Warung Street and a significant reduction in glazing is required to ensure a reasonable level 
of visual privacy to No. 3 Warung Street. 

 

 
Figure 27 – Eastern Elevation of the Proposed RFB to face No. 3 Warung Street 

 

Objective (e) is to ensure compatibility between development, particularly at zone 
boundaries  
 

The site does not have a boundary with a differing zone surrounded by R3 Medium Density 
Residential Zoned land. It is noted McMahons Point and Blues Point contains an eclectic mix 
of low, medium and high density development. The existing development is a longstanding 
flat building, built in the 1960’s after the Warung Street heritage listed residences, No. 30-
40 Blues Point Road (constructed prior to 1955) and the Blues Point Tower (built around 
1962) were constructed.  

 
The building’s height, bulk and building mass lies between the large, low density residences 
and the multistorey, high-density tower buildings. The proposal does propose a new 
building substantially different to that existing and approved however, this is not of concern. 
The concerns relate to insufficient compatibility between adjoining developments and 
throughout the report core concerns include the use of glazed balustrades and the 
dominance of the bulk and massing of the building in context with No. 3 Warung Street. This 
objective is therefore not achieved. 

 
Objective (f) is to encourage an appropriate scale and density of development that 
is in accordance with, and promotes the character of, an area. 
 

The subject site is located on a corner block with three street frontages and is opposite 
Henry Lawson Reserve. The three streets that surround the subject site vary in topography 
and character. The site is zoned R3 Medium Density Residential and the development is 
subject to existing use rights.  
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The existing building is a 1960’s red brick flat building with at-grade parking with access off 
Warung Street. It is situated amongst an eclectic mix of building types, including detached 
older dwellings (some heritage listed), modern infill developments and residential flat 
buildings (both medium and high density). The development approved proposed additions 
primarily to the north western corner of the site. 

 
The floor plans including roof plan outlined the building footprint of the proposed RFB 
compared to that approved as well as the existing. It is noted the building is sited further 
forward within the lot and relies on excavation to provide an additional level replacing the 
level currently reserved for on grade parking.  

 
The development has been thoroughly reviewed and the dominant appearance of the large 
balconies particularly the skewed south eastern balconies are not supported and a more 
sympathetic outcome is required requiring more modest sized balconies to reduce the 
prominent and dominance of the southern elevation which is highly visible from the public 
domain. This objective is therefore not achieved. 

 
Objective (g) is to maintain a built form of mainly 1 or 2 storeys in Zone R2 Low 
Density Residential, Zone R3 Medium Density Residential and Zone E4 
Environmental Living. 
  

This objective is not applicable to the existing or proposed residential flat building in this 
case. The existing building is three storeys over at-grade parking. The approved 
development retains the three habitable floor levels (four to the rear) with a new basement 
below. The development seeks to retain the same number of levels albeit provide more 
habitable floor space subject to excavation facing Warung Street (below street level).  
 
Council’s evaluation of the Applicant’s written request confirmed that the objectives of the 
development standard and the relevant zone (R3) cannot be achieved. 
 
The Applicant’s written request nominates “environmental planning grounds” which should be 
considered to justify the variation. Council’s assessment of the written request confirms that no 
sufficient environmental planning grounds have been demonstrated.  
 
Clause 4.6(4)(a)(ii) Applicant’s written request 
 
It is noted that the Applicant’s written request provides limited justification as it identifies objective 
(g) of Clause 4.3 as not applicable. Critically, any discussion included in the Applicant’s written request 
fails to provide sufficient information and reasons demonstrating that compliance with the 
development standard is unreasonable or unnecessary. Considering the development does not 
confirm or reflect the topography of the site, is excessive in bulk and scale with no break or step in 
building form, the uncharacteristic and dominant presentation of the built form to the street and 
surrounding conservation area fails to appropriately and sympathetically respond to the site’s 
constraints and setting. The RFB also provides a poor residential amenity for occupants of the 
adjoining site to the eastern boundary not maintaining but contributing to additional loss of solar 
access and would affect the privacy for residents of the adjoining property. The proposed 
development will deliver an undesirable and poor planning and design outcome for the site and 
locality and that there are no environmental planning grounds to justify contravening the maximum 
building height development standard under Clause 4.3. 
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Conclusion 
 
The Applicant has submitted a written request pursuant to Clause 4.6 of NSLEP 2013 and this request 
has been reviewed by Council. Council’s review indicated that the request fails to adequately address 
subclauses (3) and (4). The variation request also is not supported on the basis that the development 
would not achieve the zone objectives and aims of the LEP which apply to development in a heritage 
context. As such, the proposed non-compliance is considered unacceptable and cannot be 
supported.  
 
4. Heritage Conservation  
 
The subject site is within the McMahons Point South Conservation Area (CA14), which is listed under 
Schedule 5 in NSLEP 2013 and it adjoins a listed heritage item at No. 3 Warung Street (I05015). The 
following planning objectives apply to the site:  
 

(a)  to conserve the environmental heritage of North Sydney, 
(b) to conserve the heritage significance of heritage items and heritage conservation 

areas, including associated fabric, settings and views, 
(c) to conserve archaeological sites, 
(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 

 
As confirmed by Council’s Heritage Planner the proposed development fails to achieve the above 
objectives as it fails to respond to the heritage context of the site and will have detrimental impacts 
on the quality and significance of the conservation area and respective item. Accordingly, the 
proposed development is not supported on heritage grounds and is unacceptable. 
 
Part 6 – Additional local Provisions  
 
5. Earthworks  

 
The proposed development involves a significant amount of excavation to accommodate the 
basement and lower ground level. An assessment has been carried out below having regard to Clause 
6.10 in NSLEP 2013. 
 
As per the provisions of Clause 6.10(3), the following matters are required to consider before consent 
can be issued. 
 

(3)  Before granting development consent for earthworks (or for development involving 
ancillary earthworks), the consent authority must consider the following matters: 

 
(a)  the likely disruption of, or any detrimental effect on: 

(i)  drainage patterns and soil stability in the locality of the development, 
and 

(ii)  natural features of, and vegetation on, the site and adjoining land, 
 
The proposed earthworks are considered major and greater than that approved under the previous 
consent. The application is supported by a Geotechnical Investigation Report by Douglas Partners 
which notes the following bulk excavation requirements in Section 9.1 Earthworks of the report.  
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The proposed bulk excavation level is assumed to be about RL 8.15 m, requiring bulk excavation to 
about 5 m below the existing level at the south-eastern end of the site, to about 10 m below the 
existing levels at the north-eastern end. Based on the likely subsurface conditions, excavations to 
depths of up to 1.5 m is likely to be in soil and very low and low strength sandstone. 
 
The use of excavation equipment will generally cause dust, noise and vibration, the latter which has 
the potential to affect adjacent buildings and below ground infrastructure, as well as the occupants 
of nearby buildings. Where rock hammers are required in the vicinity of adjacent structures (closer 
than 20 m) it would be important to monitor and limit vibrations on these structures, as further 
discussed in Section 9.1.3. 
 
Section 9.2 Excavation Support of the Geotechnical Investigation states the following which is of 
relevance when considering stability of the locality.  
 
To reduce the risks of causing instability and damage to adjacent structures, surrounding public 
footpaths/roads, or impact the metro tunnels, careful consideration must be given to the planning 
and design of any excavation, including any underpinning and excavation retention required to shore 
the faces. Prior to commencing bulk excavation, it will be necessary to obtain accurate information 
on the foundations and founding conditions of the adjacent neighbouring building. This process is 
critical as excavation of the proposed new basement could destabilise existing structures, including 
existing retaining walls. 
 
Substantial anchor support (see Figure 4), sometimes in conjunction with shotcrete, may be required 
to stabilise wedges formed by adversely oriented joints, faults and shear zones. Permanent reinforced 
concrete walls, supported by the floor slabs, may be required if it is not possible to permanently 
anchor these wedges. 
 
Should ground anchors or soil nails/dowels that extend beyond the site boundary be required, it will 
be necessary to obtain permission from neighbouring landowners and authorities prior to installation.  
 
The Geotechnical Investigation Report raises several concerns regarding the potential stability of 
both the adjoining No.3 Warung Street and Henry Lawson Avenue. The information contained within 
the Geotechnical Investigation fails to give any certainty that the bulk excavation required will not 
adversely affect the soil stability and amenity of the adjoining property at No. 3 Warung Street. The 
bulk earthworks will be reliant on accurate information on the foundations and condition of the 
adjacent neighbouring building which have not been obtained. The use of anchors required to extend 
into the neighbouring property at No. 3 Warung Street is not considered an acceptable solution and 
would require consent from the respective owner/s. As such, the above matter is unresolved and the 
development does not satisfactorily confirm earthworks will not have a detrimental impact on 
features on surrounding land.     
 

(b)  The effect of the development on the likely future use or redevelopment of the land, 
 
The proposed development will maintain the current use of the land as a residential flat building. The 
proposed earthworks are unlikely to affect the future use/redevelopment of the land – however, the 
resultant outcome is not considered acceptable nor supportable in its current amenity impact fails 
to accord with zone objectives applicable to the site. 
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(c)  the quality of the fill or the soil to be excavated, or both, 
 
Given the residential history of the site, it is unlikely that the site has experienced any significant 
contaminating activities which would give rise for concern relating to the quality of material to be 
utilised as fill or of any existing material that will be disturbed. 
 

(d)  the effect of the development on the existing and likely amenity of adjoining 
properties, 

 
As mentioned above, the proposed earthworks are considered major substantially more than 
previously consented and have the potential to affect land stability of the adjoining property of No. 
3 Warung Street. The Applicant failed to resolve this issue and as such the proposed development 
and associated earthworks are not acceptable in this regard. 
 

(e) the source of any fill material and the destination of any excavated material, 
 
If the proposed development is supported, conditions can be imposed to ensure fill material is 
adequate and fit for purpose and any waste material from excavation exported and disposed of 
appropriately.  
 

(f)  the likelihood of disturbing Aboriginal objects or relics, 
 
The site has an extended history of residential usage with no surface outcropping of natural rock 
occurring on site. The likelihood of disturbing any relics is very low.  
 

(g)  the proximity to, and potential for adverse impacts on, any waterway, drinking water 
catchment or environmentally sensitive area, 

 
The site does not supply any drinking water catchments. If the proposed development is supported, 
appropriate sediment and erosion control measures can be included to prevent sediment movement 
into adjoining properties.  
 
In accordance with the provisions of Clause 6.10(3) this assessment has considered the impact of the 
proposed excavation within the site and to surrounding properties and found that the proposed 
earthworks are not acceptable for the reasons as outlined above. Accordingly, the proposed 
development is not supportable in this regard. 
 
NORTH SYDNEY DEVELOPMENT CONTROL PLAN 2013  
 
The proposal has been assessment under the following heading within NSDCP 2013. The objectives 
and provisions within the DCP are relevant and can be applied to guide the merit assessment of a site 
subject to existing use rights with reference to the decision by the Commissioner in Saffioti v Kiama 
Municipal Council [2018] NSW LEC 1426 which was upheld by the Chief Judge of the LEC in Saffioti v 
Kiama Municipal Council [2019] NSWLEC 57. 
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DEVELOPMENT CONTROL PLAN 2013 – Part B Section 1 - Residential Development 
 

 complies Comments 

1.2  Social Amenity 
1.2.1 Population Mix Yes Provision P1 in s1.2.1 ‘Population Mix’ of NSDCP 2013 requires RFBs to have at 

least two of the following dwelling types: 
 
(a) studio; (b) 1-bedroom; (c) 2-bedroom; and (d) 3-bedroom.  
 
The development seeks two dwelling types albeit not small sized dwellings 
comprising primarily 6 x 3 bed units and 1 x 4 bed unit. 
 
The dwelling types provide some variety in population mix and it is noted the 
development seeks to provide a supply of larger household accommodation 
within the R3 Medium Density Zone.  

1.2.2 Universal Design 
and Adaptable 
Housing 

Yes Two apartments are designed to satisfy the Silver level performance 
requirements of the Livable Housing Design Guidelines compliant with 
Provision P1, s1.2.2 of NSDCP 2013. 
 
One ground level unit (Unit G01) and one Level 1 unit (Unit 101) are designed 
to be adaptable units therefore the development proposes more than 20% of 
adaptable dwellings within the RFB compliant with Provision P2, s1.2.2 of 
NSDCP 2013. 
 
The application is supported by an Accessibility Capability Statement prepared 
by Design Confidence. The statement confirms the proposed development is 
capable of achieving compliance with the relevant accessibility provisions of 
the BCA.    

1.2.3 Maintaining 
residential  
accommodation 

Supported 
on Merit 

The development would result in a net loss of residential accommodation as 
highlighted below: 
 
Existing RFB = 12 Apartments (3 x 1 bed & 9 x 2 bed) 
Approved RFB (DA 379/21) = 9 Apartments (5 x 3 bed & 4 x         
                                                    2 bed)  
Proposed RFB = 7 Apartments (6 x 3 bed & 1 x 4 bed) 
 
It is noted that although the number of units would reduce the development 
seeks larger household accommodation to serve the demands of a differing 
housing market providing dwelling style accommodation compatible with 
medium density residential surrounds.  
 
It is also noted that although the number of units lowers the number of 
bedrooms and therefore potentially the number of occupants habiting the 
proposed RFB would increase and there is sufficient adaptability to 
accommodate larger families.  

1.2.4 Affordable Housing Yes Provision P1 in s1.2.4 ‘Affordable Housing’ states development must avoid the 
loss of low cost accommodation in accordance with the provisions in the SEPP 
(Housing) 2021.  
 
Part 3 ‘Retention of existing affordable rental housing’ applies to low rental 
residential buildings on land in the Eastern Harbour City. There are exclusions 
for buildings approved under the Strata Schemes Development Act 2015.  
 
The building was strata subdivided in 1966 (Strata Plan 1927) and there are 
saving provisions in the 1973 Act, protecting consents/stratas under the former 
Act i.e the Conveyancing (Strata Titles) Act 1961 under which the existing 
building was approved.  
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1.3  Environmental Criteria 
1.3.1 Topography No Excavation is proposed to accommodate a basement and lower the ground 

level.  
 
Douglas Partners in their Geotechnical Investigation state the proposed bulk 
excavation level is assumed to be about RL 8.15 m, requiring bulk excavation to 
about 5 m below the existing level at the south-eastern end of the site, to about 
10 m below the existing levels at the north-eastern end. 
 
The existing site has an RL of 18m in the north eastern corner and 13m in the 
south western corner. The proposed ground level will be reduced to RL 11.820 
throughout the site and a single basement is required with an RL of 8.150m.  
 
The previous consented development sought to have an FFL of 15.60m in the 
north eastern corner of the site which is an approximate excavation of 3m and 
the north western and southern landscaped setbacks would have an FFL of 
12.975m therefore the current application seeks a greater excavation of the 
site.  
 

 
Figure 28 – Annotated Section 01 detailing excavation (in yellow) 

 
The extent of excavation would not sufficiently maintain the site topography 
contrary to Objective O1 and there are unresolved concerns with the scope of 
excavation and impact on the amenity structural integrity of the adjoining 
property at No. 3 Warung Street contrary to Objectives O3 and O5 in s. 1.3.1 of 
NSDCP 2013.   
 
Further, the basement proposes overly large car parking spaces with a width of 
3.6m. The basement could be reduced in size to improve the provision of deep 
soil and promote landscaping including sustaining tree planting within the site. 
Currently the basement is excessive and subject to amendments to the size of 
the basement the site could allow for substantial new vegetation and trees. The 
development therefore does not comply with Objective O2 in s1.3.1 of NSDCP 
2013. 

1.3.2 Bushland Yes The site is not within a bushland buffer. 
1.3.3 Bush Fire Prone Land Yes The site is not designated as bush fire prone land. 
1.3.4 Foreshore Frontage Yes The site is not located within a foreshore area refer to the NSLEP mapping – 

Sheet CL1_002. 
1.3.6 Views Yes A view sharing assessment is detailed within s5.4 of the SEE and View Analysis 

including diagrams are within the amended architectural package. The view 
sharing assessment and corresponding diagrams are concern 2 & 4 Warung 
Street opposite the subject site and Unit 5 & 6, 42 Blues Point Road. 
 
2 Warung Street 
 
The view analysis confirms City of Sydney skyline views from the Level 1 living 
room of 2 Warung Street views are currently obscured and this will remain for 
the approved development and current development. However, the 
development is designed to ensure views to the Harbour Bridge which is an 
iconic view stipulated in Tenacity Consulting v Warringah Council [2004] 
NSWLEC 140. 
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For the Level 2 terrace of 2 Warung Street views would be obtained for land 
views comprising the upper levels of tall high rise buildings in the City of Sydney 
skyline albeit the views are reduced slightly compared to the previous approval. 
Views of the Harbour Bridge would remain unaffected.  
 
The views that are maintained for 2 Warung Street are considered reasonable 
noting the iconic views for Level 2 and the roof terrace are maintained and that 
the additional height for the newly constructed RFB would still retain partial 
views to the City skyline.  
 
4 Warung Street 
 
The view analysis confirms the Level 1 living room of 2 Warung Street views of 
the City of Sydney skyline are currently obscured apart from the upper levels of 
high rise buildings. The previously approved development was approved with 
views of the City of Sydney skyline and the originally lodged proposal had a 
further impact primarily due to the size and height of the lift overrun.  
 
Below is a comparison between views obtained subject to the previous 
approval and those obtained subject to the lodged proposal and views obtained 
with the amended proposal noting a reduction in the height of the lift overrun 
by 700mm.  
 
The Applicant following receipt of the RFI amended the height of the lift 
overrun to minimise the additional impact on views obtained from Level 1 of 4 
Warung Street. 
 
It is noted that views from Level 2 of 4 Warung Street enjoys expansive Harbour 
views and the development would retain these views including views of the 
Harbour Bridge and Opera House.  
 
Unit 5 42 Blues Point Road 
 
The Applicant in response to concerns raised in the RFI completed a view 
analysis from Unit 5, 42 Blues Point Road. The view analysis from the front 
bedroom of the apartment confirmed view loss is negligible with existing views 
of the Harbour Bridge, cityscape and water views being retained.  
 
Unit 5 has a view of the Opera House from the living room, through the kitchen 
window which would have been affected by the proposed southern balconies. 
Amendments have subsequently been made offsetting the balconies further 
away from Blues Point Road to ensure the existing view of the Opera House 
from the kitchen window of Unit 5 remains.  
 
This amendment retains a view from a kitchen/living room of an iconic icon 
which is of significance as per steps one and three of the LEC Planning Principle 
for view sharing established in Tenacity Consulting v Warringah Council [2004] 
NSWLEC 140. 
 
Unit 6 42 Blues Point Road 
 
The Applicant in response to concerns raised in the RFI completed a view 
analysis from Unit 6, 42 Blues Point Road. The view analysis from the front 
bedroom of the apartment confirmed view loss is negligible with existing views 
of the Harbour Bridge (minor impact), cityscape and water views being 
retained.  
 
It is also noted both Units 5 and 6 enjoy expansive water views from the living 
rooms at the rear of the units unaffected by the proposed development.  
 
The view loss analysis confirms the development generally keeps within the 
approved building envelope has no or minimal impact to views from 
neighbouring properties and apartments. 
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The development is therefore sufficiently designed to ensure equitable access 
to views generally satisfying the objectives and provisions in s1.3.6 ‘Views’ of 
NSDCP 2013. 

 

 
Figure 29 – View Analysis 4 Warung Street – Approved Level 1   

 
 

 
Figure 30 – View Analysis 4 Warung Street – Proposed Lodged Level 1   

 
 

 
Figure 31 – View Analysis 4 Warung Street – Proposed Amended Level 1 with reduced height of building by 150mm and lift 

overrun by 700mm 
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Figure 32 – Photo and View Analysis of Opera House from Unit 5, 42 Blues Point Road Kitchen Proposed Building as viewed 

from kitchen window 
 

 
Figure 33 – View Analysis Unit 6, 42 Blues Point Road – Proposed – Window 2 

 
1.3.7 Solar Access No Shadow diagrams for mid-winter confirm a reduction in shadows cast to the 

public domain, streetscape and Henry Lawson Reserve particularly at midday 
and in the early afternoon hours. 
 
Due to the site having three boundaries which abut a street only one boundary 
adjoins a neighbouring property. The eastern side boundary adjoins 3 Warung 
Street. The shadow study within the architectural plans confirms the 
development would have no impact until 2pm in the afternoon and between 
2.30 and 3pm there would be an additional impact to up to 4 side windows on 
the western elevation of 3 Warung Street. 
 
The shadow study does not detail what rooms are served by the affected 
windows and it is noted the Survey Plan (C.M.S Surveyors Dwg 19099Adetail 
Issue 6) has not been able to survey the western side setback fully of the 
dwelling No. 3 Warung Street.  
 
A site visit has been undertaken and the following can be confirmed: 
 
At 2.15pm a secondary lounge room window is affected 
At 2.30pm additional shadows will be cast to a glazed door serving the kitchen.  
At 2.45pm additional shadows will affect a window serving the kitchen of 3 
Warung Street. 
At 3.00pm additional shadows would affect a window serving the kitchen of 3 
Warung Street. 
 
No. 3 Warung Street is a dwelling with limited solar access particularly to the 
western façade not receiving a minimum of 3 hours sunlight between the hours 
of 9.00am and 3.00pm at mid-winter.  
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There are concerns with regards to the additional overshadowing proposed 
particularly the inability to satisfy Objective (1)(a), cl. 4.3 Height of Buildings 
and it is unreasonable for additional bulk and scale in proximity to the 
detriment of the access to sunlight for the adjoining No. 3 Warung Street. 

1.3.8 Acoustic Privacy Yes An acoustic report has been prepared by Acoustic Logic as per the 
requirements of Provision P3 in s1.3.8 of NSDCP 2013. 
 
Acoustic Logic completed noise monitoring adjacent to the site to determine 
noise levels at the façade of the development and recommended appropriate 
noise attenuation measures for glazing and doors to ensure compliance with 
noise intrusion criteria in Table B-1.2, s1.3.8 of the NSDCP 2013. 
 
A Sydney Metro tunnel travels underneath the site therefore the report 
considers potential noise impact from the Metro tunnel pursuant to Cl. 2.100 
Impact of rail noise or vibration on non-rail development within the SEPP 
(Transport and Infrastructure) 2021 determining that rail induced noise meet 
the requirements stipulated in cl. 2.100(3) of the SEPP. 

1.3.9 Vibration Yes Acoustic Logic provide a vibration intrusion assessment because ground bourne 
vibration can be transmitted through the subsoil. Acoustic Logic deduce that 
the development is able to have a low probability of adverse comment 
compliant with the criteria in Assessing Vibration: a Technical Guidelines (DECC 
2006).  
 
Appropriate conditions of consent are recommended concerning noise and 
vibration from the Metro Corridor to ensure the building is designed to 
minimise the impact of noise and vibration from the adjoining rail corridor (C67 
Noise and Vibration from Major Roads and Rail Corridors).  
 
Further, Sydney Metro has required conditions concerning noise & vibration. 
Condition 1.6(b) requires the development to be designed, constructed and 
maintained to avoid noise and vibration effects that may emanate from the rail 
corridor.  

1.3.10 Visual Privacy No Concerns were stipulated in the Council RFI regarding privacy to No. 3 Warung 
Street. The Applicant was informed via an RFI that the development comprised 
insufficient privacy measures and had direct overlooking of the private open 
space of No. 3 Warung Street.  
 
Specific concerns were raised concerning the design and size of the balconies 
for instance the balconies did not comply with the minimum setback stipulated 
in Design Criteria 1, Objective 3F-1 of the ADG and the balconies are splayed to 
maximise views for residents of the Harbour Bridge and Opera Bridge with 
direct overlooking to the principal private open space of No. 3 Warung Street. 
 
The development as amended maintains the splayed design of the balconies as 
well as the size and a non-compliant side setback. Levels 2 and 3 south eastern 
balconies comprise planter beds as a form of privacy screening which is not a 
supportable outcome. The balconies due to their splayed design maintains a 
view across the private open space of 3 Warung Street and is considered to 
have a poor amenity outcome to occupants of No. 3 Warung Street. 
 
The Applicant as part of the amended architectural plans provided a privacy 
study considering the existing privacy to the private open space of No. 3 
Warung Street and the proposed Level 2 and 3 balconies with screen planting. 
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Figure 34 – Existing Level 2 Balcony view to No. 3 Warung Street 
 

 
Figure 35 – Proposed view to No. 3 Warung Street inclusive of planter 
 
 

 
Figure 36 – Photo from No. 3 Warung Street towards existing RFB at No. 1 
Warung Street 
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One of the reasons the Applicant contends in support of an acceptable privacy 
outcome is noting the existing building comprises apartments with overlooking 
from both windows and balconies. This is not considered an acceptable 
argument and the new RFB can be designed to accommodate sufficient privacy 
to the adjoining No. 3 Warung Street. It is also noted the existing balconies 
including those approved by the LEC under the previous consent comprise of 
modest balconies substantially setback from No. 3 Warung Street with a 
differing orientation compared to the splayed balconies with views across No. 
3 Warung Street.  
 
The proposed south eastern corner balconies particularly on Levels 2 and 3 
would not ensure a reasonable level of visual privacy contrary to Objective O1, 
s1.3.10 ‘Visual Privacy’ of NSDCP 2013. 
 
Additionally, greater privacy measures are appropriate with regards to the 
eastern side elevation. It is noted the windows provide limited amenity benefit 
such as solar access and greater privacy measures should be incorporated 
noting louvres only partially restrict views to the adjoining No. 3 Warung Street. 
Incorporation of less window openings for the eastern elevation is increasingly 
important given the setbacks not compliant with the minimum stipulated in the 
ADG.  
 
Specific improvements could be made such as the following  
 

- Provision of fixed obscure or frosted glass to the eastern side window 
that serves a bathroom for Unit 202. 

- Removal of side windows on the eastern elevation that serve the 
living/kitchen area for Unit 202.  

- Deletion of the side window on the eastern elevation that serves the 
living/kitchen area for Unit 301.  

- The window on the eastern elevation serving Unit 301 living area only 
partly includes louvres with an opening provided for views across No. 
3 Warung Street to the Harbour Bridge but not prioritising the visual 
privacy to No. 3 Warung Street. 

 

 
Figure 37 – Part of Unit 301 including a side window serving the living area 

of Unit 301 not encompassing louvres for the full width of the window 
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The eastern elevation as shown below proposes excessive outlook from the RFB 
to No. 3 Warung Street and a significant reduction in glazing is required to 
ensure a reasonable level of visual privacy to No. 3 Warung Street. 
 

 
Figure 38 – Eastern Elevation of the Proposed RFB to face No. 3 Warung 

Street 
 
Consideration was given as to potential amendments via condition but such 
significant changes to the design of the building are required especially to the 
south eastern balconies. Amendments cannot be achieved via condition and 
therefore warrant refusal.  

1.4  Quality built form 

1.4.1 Context No The building design does not respond to the constraints of the site and wider 
context. The skewed excessively large balconies have an adverse impact to the 
amenity of No. 3 Warung Street, the bulk of the side elevation particularly in 
the north eastern corner of the site has a reduced side setback to No. 3 Warung 
Street, additional shadow is cast to No. 3 Warung Street and the design of the 
building particularly the glazed balustrades and irregular shape of the southern 
elevation is uncharacteristic to the surrounding conservation area.  
 
The development therefore fails to satisfy Objective O1 in s1.4.1 of NSDCP 
2013. 

1.4.2 Subdivision Pattern Yes The development does not comprise subdivision or the amalgamation of lots.  
1.4.3 Streetscape Yes Conditions of consent are required as recommended by Council’s Development 

Engineer for a dilapidation survey and report recording the pre-developed 
condition of existing public infrastructure prior to commencement of 
construction (C1 Dilapidation Report Damage to Public Infrastructure) and a 
bond ($75,000) to be provided to Council for the payment for any damage 
caused to Council property (road work, kerbing, guttering or footway). See 
Condition C41 – Bond for Damage and Completion of Infrastructure Works. 
 
The new stormwater channel to convey stormwater to Honda Road is subject 
to a condition of consent requiring a site drainage management plan prepared 
by a qualified drainage design engineer (C37 Stormwater Management and 
Disposal Design Plan – Construct. Issue). 
 
A new vehicular crossing is proposed for the RFB from Henry Lawson Avenue 
therefore prior to issue of a Construction Certificate an application must be 
made to Council to obtain a driveway crossing and associated works permit 
(C32 Obtain Driveway Crossing and associated works permit).   
 
Council’s Development Engineer also requires via condition construction of a 
new replacement concrete footpath, kerb & gutter and grass verge on all 3 site 
frontages in Warung Street, Blues Point Road and Henry Lawson Avenue 
(Required Infrastructure Works – Roads Act 1993).  
 
The street trees within Warung Street are to be retained and protected subject 
to standard conditions of consent. An existing street tree (1 x Stenocarpus 
sinuatus) is to be removed and replaced with 1 x Melaleuca linarifolia which is 
a recommended stipulated by Council’s Landscape Development Officer. 
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1.4.4 Laneways N/A The site does not adjoin a laneway. 
1.4.5 Siting Yes 

 
 
 
 
 
 
 
 
 

No 

The siting of the RFB is more forward than that previously approved having a 
reduced setback to Warung Street and a front setback that is more compatible 
with adjoining properties.  
 
The siting also allows landscaping within the rear setback of the site. The 
building is appropriately sited forward on the lot with a landscaped arear 
setback which is identified as characteristic of the McMahons Point South 
Conservation Area as stipulated in Section 9.8, Part C of the DCP.  
 
However, the design outcome for the south eastern corner of the building is 
not supportable designed with a skewed alignment not parallel to the eastern 
boundary contrary to Provision P3, s1.4.5 of NSDCP 2013.  
 
Although the siting of the building is supportable the skewed orientation of the 
south eastern corner of the building is not supportable not maintaining the 
characteristic orientation within the conservation area and contrary to the 
existing building orientation of the RFB sought for demolition therefore the 
development fails to comply with Objective O1, s1.4.5 of NSDCP 2013. 

1.4.6 Setback – Front & 
Rear Setback 

Yes The front setback for the RFB is sited close to Warung Street similar to the siting 
of other adjoining properties including 3 & 5 Warung Street. 
 
By siting the RFB close to Warung Street affords a greater rear setback which 
maximises views from Blues Point Road across to the Harbour and Harbour 
Bridge and respects potential views from properties on Blues Point Road.  
 
The proposed front and rear setbacks are supportable compliant with 
Provisions P1 and P5 in s1.4.6 of NSDCP 2013. 
 
However, this does not provide sufficient merit for the design and siting of the 
south eastern corner skewed corner of the building and more restraint in the 
depth and orientation of the balconies to improve the privacy of No. 3 Warung 
Street. 

1.4.6 Setback – Side Yes Control Compliance 

Zone R3 (Medium Density Residential) 

Residential flat buildings  
 
3m; and The building must not exceed 
a building height plane commencing at 
3.5m above ground level (existing) from 
side boundaries and projected 
internally to the site at 450 (refer to 
Figure B-1.3). 
 

 
 
No, merit 
assessment 
below 

 
The RFB has a side setback to the eastern boundary greater than the minimum 
3m. Building envelope diagrams confirm an improved outcome with less built 
form protruding beyond the building envelope.  
 
However, setbacks as detailed in Section 3F Visual Privacy prevails over the DCP 
and it is noted greater separation is required for habitable rooms and balconies 
of residential flat buildings to side and rear boundaries. 

1.4.7 Form Massing Scale 
 

No The most applicable provision in s1.4.7 of the NSDCP 2013 concerns Provision 
P5 which is stipulated below: 
 
P5 Facades of buildings which face any public street should not be dominated 
by large expanses of glass (i.e. facades should incorporate smaller door and 
window openings, so that glass does not dominate the façade). 
 
A Solid vs Glass Study is provided within Appendix 3 of the architectural 
package. It is notable that less glazing is proposed compared to that originally 
lodged as per the Heritage referral comments. The southern elevation facing 
the harbour and Henry Lawson Avenue has a solid ration of 55.4% which is an 
improvement of 45% compared to that originally submitted.  
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The development, however, still proposes large glazed openings and not a 
satisfactory solid to glass ratio appropriate for the conservation area.   

1.4.8 Built Form 
Character 

No The south eastern balconies are not considered to be integrated within the 
building envelope but are large protruding aspects of the building primarily 
sought for maximising views to the harbour and iconic items such as the 
Harbour Bridge and Opera House.  
 
The south eastern balconies are large extending significantly beyond the rear 
façade of the building not incorporated within the building envelope contrary 
to Provision P3, s1.4.8 of NSDCP 2013. 
 
The skewed large balconies to the south western corner of the RFB is not 
complementary to the existing character of the locality noting the locality has 
more modest balconies integrated within the building envelope. The balconies 
associated with the existing RFB at 1 Warung and the approved balconies under 
the LEC determination are also notable as more compatible designed balconies 
for the McMahons Point South Conservation Area. 
 
Below are examples of balconies which are integrated and more 
complementary to the locality.  
 

 
Figure 39 – Existing RFB at No. 1 Warung Street detailing the modest 

partially integrated balconies 
 

 
Figure 40 – Existing RFB at No. 2-4 East Crescent Street detailing the fully 

integrated balconies 
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Figure 41 – Existing RFB at No. 30-40 Blues Point Road detailing the 

predominantly integrated modestly sized balconies 
 

 
Figure 42 – Existing dwelling at No. 2 Warung Street detailing the 

predominantly Level 1 integrated balcony 
1.4.9 Dwelling Entry Yes The pedestrian entry is clearly identifiable from Warung Street and an 

additional entry is proposed off Blues Point Road. 
 
The building entry and pedestrian access is designed to address the public 
domain. 

1.4.10 Roofs Yes The RFB is designed with a flat roof which is appropriate to address views of 
adjoining properties and it is noted the flat roof is characteristic of the existing 
RFB and that approved under DA No. 379/21. 

1.4.12 Colours and 
Materials 

Yes Objective O1 in s1.4.12 of the NSDCP 2013 seeks for new buildings to reflect 
and reinforce the existing and desired character of a locality.  
 
Furthermore, P1 in s1.4.12 states buildings should use colours finishes and 
materials identified in the relevant area character statement.  
 
Characteristic materials within the character statement for McMahons Point 
South Conservation Area encompasses a high proportion of masonry or solid 
surfaces to glazed surfaces.  
 
The RFB comprises a sandstone base, two levels of textured render and a top 
level bronze cladded elevation.  
 
The colours and materials for the RFB are generally accepted and it is noted the 
DEP feedback concerning colours and materials was positive. The bronze 
cladding was considered acceptable due to its recessive and muted 
appearance.  
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Within the RFI letter prepared by Council the option of incorporating masonry 
to the middle levels of the RFB instead of textured render was suggested, 
however noting textured render was previously approved by the LEC it is 
considered too onerous to impose this requirement.  
 
In Part 8 of the originally submitted Design Report, the southern elevation was 
to comprise of 55% glazing. This has been reduced to 44.6% however, 
additional reduction in glazing is needed as per Heritage requirements and 
noting the context of the conservation area.  
 
Provision P5 in s1.4.12 of NSDCP 2013 requires that solar panels are integrated 
into a building design where possible. Council required further detail which has 
been subsequently provided within a Detailed Section drawing in the amended 
architectural package confirming the solar panels do not exceed the height of 
the parapet and will not be visible from the surrounding street/ conservation 
area.  

1.4.13 Balconies – 
Apartments 
 

No The following provisions are noted as applicable and concerns are raised as to 
the size and projection of the balconies which was detailed in the Council 
assessment letter requiring improvements to reduce the prominence and 
cantilevered appearance of the balconies.  
 
P3 Balconies must be incorporated within building envelope (as specified by 
setbacks and or building height plane) and should not be located on roofs, 
podiums or be cantilevered. 
 
P4 Balconies should be integrated into the overall architectural form and detail 
of the building. 
 
The size of the balconies should be reduced with a reduced projection into the 
south eastern corner of the site. The proposed balconies are not integrated and 
are too dominant not contributing to the overall architectural form and detail 
of the building.  
 
Substantial concern was raised within the RFI letter to the Applicant which has 
not been sufficiently satisfied and the concerns remain from both a privacy 
concern and visual impact to the conservation area.  
 
‘The large, dominant harbour facing balconies with glazed balustrades are 
uncharacteristic within the conservation area and are also out of character with 
the site context. It should be noted that there are no balconies to the Blues Point 
Tower building to the south-east of the subject site, and those relating to the 
building at 30-40 Blues Point Road, located to the immediate west of the site on 
the opposite side of Blues Point Road, are limited to the southern and northern 
ends of the building facing the street.  
 
Where there are balconies to the dwellings that form part of the Warung Street 
Group, they are comparatively modest in scale. Notable also is that the 
balconies to the existing building are of a modest and open character, like those 
at 30-40 Blues Point Road, enabling them to be recessive and visually 
penetrable retaining clear views to 3 Warung Street and to the Warung Street 
Group generally.’ 

1.4.14 Front Fences 
 

No The Applicant has prepared a streetscape analysis of boundary walls and 
fencing in support confirming the boundary fencing and walls proposed are 
not out of character with surrounding properties.  
 
The boundary walls and fencing are acceptable noting fencing plays a part in 
obscuring the communal garbage holding area and provides privacy to the 
lower level units of the RFB.  
 
The break in materiality and the stepped approach in the fencing particularly 
as viewed from Warung Street and Blues Point Road is a positive outcome as 
well as no further loss of sandstone apart from the vehicular entry.   
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1.5  Quality Urban Environment 

1.5.1 High Quality 
Residential 
Accommodation 

Yes Many of the provisions stipulated in s1.5.1 ‘High Quality Residential 
Accommodation’ are addressed in detail earlier in the report with respect to 
assessment against the ADG.  
 
The units including private open space are generous in size exceeding the 
minimum requirements stipulated in the ADG. 
 
The units are considered to provide a high level of internal amenity complying 
with Objective O1 in s1.5.1 of NSDCP 2013 despite the non-compliance with 
solar access.  

1.5.3 Safety and Security 
 

Yes The RFB is considered appropriately designed to ensure a high level of safety 
for people occupying or visiting the site.  
 
The development clearly distinguishes various parts of the site and building for 
public, communal and private use.  
 
It is noted DEP provided comments regarding improving the security of the 
Level 3 apartment as there is no transitional foyer space to the apartment. This 
has not been included in the amended plans, however, it may subject to 
owner/occupier and developer discretion be incorporated at a later stage in 
the development. 

1.5.4 Vehicle Access and 
Parking 

Yes The parking is underground within one basement complying with requirements 
of P2, in s1.5.4 of the NSDCP 2013. 
 
The basement will be designed to ensure sufficient manoeuvrability and will be 
required by condition to comply with Australian Standard AS 2890.1. 
 
A separate pedestrian access to the site is provided from Warung Street 
satisfying Provision P7, s1.5.4. 
 
Council’s Traffic Engineer has reviewed the plans and is satisfied the 
development complies with the maximum car parking rates and minimum 
bicycle/motorbike rates stipulated in Section 10 – Car Parking and Transport of 
the DCP.  

1.5.5 Site Coverage Yes The development complies with the maximum 443.43m2 (45%) as stipulated 
in Table B-1.6. Refer to the Landscape Coverage & Excavation Plan (DA-531 
Rev C). 

1.5.6 Landscape Area No Control  Proposed Compliance 

Site coverage  
Max 45% 

443.43m2 
(45%) 

Yes 

Landscaped area  
Min 40% 

266.5m2 
(27%) 

No 

Unbuilt-upon area 
Max 15%  

275.47m2 
(28%) 

No 

 
The landscaped area diagram accounts for landscaping above the basement 
which is incorrect contrary to Figure B-1.10 and the definition in P2, s1.5.6 of 
NSDCP 2013.  
 
The landscaped area being the deep soil area is 27% not compliant with the 
minimum 40%. A detailed consideration of the proposed basement noted very 
large car parking spaces being 3.4m wide. It is noted the adaptable spaces are 
2.5m and 2.5m is a nominated parking space width in the Australian Standard 
2890.1 Parking facilities: off street parking.  
 
It is considered the development prioritises generous car parking spaces and to 
maximise the allowance of 70% basement excavation stipulated in Provision 
P9, S1.3.1 of NSDCP 2013 whilst compromising landscaped area.  
 
The development due to the scope of excavation and insufficient landscaped 
area does not promote substantial landscaping and the contribution to 
landscaping within the streetscape contrary to the following objectives in 
s1.5.6 of the NSDCP 2013. 
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(a) promote the character of the neighbourhood; 
(c) provide a landscaped buffer between adjoining properties; 
(f) promote substantial landscaping, that includes the planting of trees that 
when mature will have significant canopy cover; 
(h) minimise site disturbance; 
(i) contributes to streetscape and amenity; 

1.5.8 Landscaping Yes Council’s Landscape Development Officer raises no objections to the proposed 
removal of the trees within the subject site and the amended Landscape Plan 
prepared by Secret Gardens dated 6/9/24 is considered to be generally 
acceptable.  
 
The amended Landscape Plan proposes to retain a Plumeria in the north 
western corner of the site and proposes four (4) replacement trees proposed – 
Tristaniopsis laurina – Water Gum in the south eastern corner of the site, two 
(2) Tristaniopsis laurina – Water Gum on the western side boundary and three 
(3) Lagerstroemia ‘Natchez’ adjacent to the western side boundary. 
 
Replacement/ additional tree planting is supported in ensuring the provision of 
a tree canopy within the subject site.   

1.5.8 Front Gardens Yes The front setback is considered sufficiently landscaped noting the limited 
setback to Warung Street which is a supportable outcome due to views and 
shadows to public reserves.  
 
The Plumeria in the north eastern corner of the site will remain and the site 
benefits from Jacaranda’s in the Council verge. 

1.5.9 Private and 
Communal Open 
Space 

Yes Common open space and private open space requirements are assessed earlier 
in the report. The balconies are very large achieving sufficient outdoor amenity.  

1.5.12 Garbage Storage Yes The waste and recycling storage and collection is also detailed earlier in the 
report and the development will be subject to standard conditions of consent 
if supported.  

1.5.13 Site Facilities Yes The development comprises sufficient site facilities for the needs of the 
residents such as lockable mailboxes, storage space and space to open air dry 
clothes.  

1.6  Efficient Use of Resources 
1.6.1 Energy Efficiency Yes An updated BASIX Certificate has not been provided to support the latest 

architectural plans. If the development is supported this can be satisfied 
subject to condition. 
 
Solar panels are proposed to the roof which is supportable providing on-site 
renewable energy. 

 
Lavender Bay Planning Area (McMahons Point South Conservation Area) – Part C of NSDCP 2013 
 
Section 9.8.2 provides a description of the McMahons Point South Conservation describing the 
housing stock as follows: 
 
There is a mix of architectural periods and styles in the mainly residential building stock. There are 
buildings from 1840s stone cottages to Federation dwelling houses and residential flat buildings and 
Inter-war buildings. 
 
The principle of rebuilding the residential flat building is supported noting the site comprises of an 
existing RFB and existing use rights apply.  
 
Street trees include Jacarandas, mixed native species and the occasional palm, and are mature and 
substantial on the major streets. Front gardens supplement street plantings and give a sense of 
continuity between the side streets and Blues Point Road. Other urban elements such as stone 
retaining walls and rocky outcrops combine with avenue plantings to create a sense of place. 
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Warung Street has a predominance of Jacarandas and the street trees are to remain subject to 
conditions of consent and their retention is shown in the submitted Landscape Plan. Tree planting 
within the side setback between the building and Blues Point Road plus the retention of the mature 
Plumeria contributes to the streetscape and stone retaining boundary walls are to remain apart for 
vehicular entry contributing to the sense of place. 
 
With reference to Section 9.8.5 ‘Characteristic built elements’ of Part C in the DCP the RFB has been 
amended with a siting closer to Warung Street and this is a supportable outcome in terms of 
improving views from Blues Point Road and the siting of the RFB forward on the lot is also 
characteristic of the conservation area.  
Detailed consideration has been given to whether the development satisfies the below characteristic 
built elements of the conservation area and below is reasoning for why the proportion of solid to 
glazed is unacceptable and why the boundary walls and fencing is acceptable on merit: 
 
9.8.6 Characteristic built elements 
 
Materials 
P5 High proportion of masonry or solid surfaces to glazed surfaces.  
 
Fences 
P8 Low, 900mm max. height (timber) or 1m (iron palisade)   
 
Planning Response:  
 
In Appendix 3 of the architectural package there is a table detailing the solid to glass ratio for each 
elevation. Glazing is greater to Blues Point Road and especially for the southern elevation facing the 
harbour. It is noted there have been progressive improvements in reducing glazing, however, 
concerns remain from Council’s Heritage Officer regarding the glazing proposed not characteristic of 
the conservation area which is concurred with. Further, the glazed balustrades are not supported 
and the balustrades should be similar to the existing development, approved LEC RFB and other 
properties in the vicinity comprise of metal palisade balcony balustrades. Glazed balustrades are not 
a supportable heritage outcome as stipulated in Provision P6, s13.9.3 ‘Verandahs and balconies’ of 
NSDCP 2013. 
 
The boundary walls and fencing to Warung Street are acceptable noting fencing plays a part in 
obscuring the communal garbage holding area and provides privacy to the lower level units of the 
RFB. The break in materiality and the stepped approach in the fencing particularly as viewed from 
Warung Street and Blues Point Road is a positive outcome as well as no further loss of sandstone 
apart from the vehicular entry.   
 
LOCAL INFRASTRUCTURE CONTRIBUTIONS PLAN 
 
The proposal is subject to Local Infrastructure Contributions in accordance with the North Sydney 
Local Infrastructure Contributions Plan (as amended). The required contribution has been calculated 
in accordance with the applicable contribution rates as follows 
 

Applicable Contribution Type 

S7.12 contribution detail  Development cost:  $ 16,865,439.00 
(payment amount subject to indexing 
at time of payment) 

Contribution: $ 168,654.00 
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The reason a s7.12 applies is because the contribution is based on whatever contribution is greater. 
The development does not result in a net increase in dwellings therefore contributions are based on 
the cost of development being 1% of the cost of development. This is in accordance with paragraph 
1.4 ‘Which type of contribution applies’ of the North Sydney Local Infrastructure Contributions Plan 
2020. 
 
If the development is supported a condition will be imposed requiring payment of contributions. 
 
HOUSING PRODUCTIVITY CONTRIBUTION 
 
The Ministerial Order for Housing Productivity Contribution came to effect on 1 July 2024. 
 
The order applies to land in that includes the Greater Sydney Region in which North Sydney Council 
is located. 
 
Part 2 Division 1 Clause 5 outlines that Residential Development triggers a contribution if 
development consent is granted. 
 
(2) States that Residential Development means any of the following – 
 

(a)  subdivision of land (other than strata subdivision) on which development for the 
purposes of residential accommodation is permitted with development consent by an 
environmental planning instrument applying to the land (residential subdivision), 

(b)  medium or high-density residential development, 
(c)  development for the purposes of a manufactured home estate. 
 

Schedule 1 defines medium or high density residential development as – 
 
medium or high-density residential accommodation means any of the following: 

(a)  attached dwellings, 
(b)  build-to-rent housing, 
(c)  dual occupancy, 
(d)  multi-dwelling housing, 
(e)  residential flat building, 
(f)  semi-detached dwellings, 
(g)  seniors living consisting of a group of independent living units, 
(h)  shop top housing. 

 
Based on the subject development application, the application is defined as a residential flat building 
Schedule 2 outlines exemptions for this contribution, of which remains silent on matters such as the 
proposed development. Therefore, a contribution would be applicable should development consent 
be granted.  
 
Division 2 clause 7 sets out the base contribution amounts as follows: 
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If the development is supported a condition will be imposed requiring payment of contributions, as 
the proposal involves the construction of a residential flat building in accordance with Clause 7 of the 
Environmental Planning and Assessment (Housing and Productivity Contribution) Order 2023. 
 
ALL LIKELY IMPACTS OF THE DEVELOPMENT 
 
All likely impacts of the proposed development have been considered within the context of this 
report. 
 
ENVIRONMENTAL APPRAISAL   CONSIDERED 
 
1. Statutory Controls Yes 
 
2. Policy Controls Yes 
 
3. Design in relation to existing building and  Yes 
 natural environment 
 
4. Landscaping/Open Space Provision Yes 
 
5. Traffic generation and Carparking provision Yes 
 
6. Loading and Servicing facilities Yes 
 
7. Physical relationship to and impact upon adjoining  Yes 
 development (Views, privacy, overshadowing, etc.) 
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8. Site Management Issues Yes 
 
9. All relevant S4.15 considerations of  Yes 
 Environmental Planning and Assessment (Amendment) Act 1979 
 
SUBMITTERS CONCERNS 
 
The application was twice notified to adjoining properties and the Lavender Bay Precinct. The first 
notification was between 26 April and 24 May 2024 and upon receipt of amended plans the 
development was notified between 11 October to 25 October 2024 Council received in total twenty 
seven (27) submissions where the following matters were raised:-   
 
The lift over-run greatly exceeds the approved height of the current approved development and 
will affect views for properties looking from west to east and from the north. 
 
Planning Response: the lift overrun has been reduced by 700mm from an originally lodged RL 25.870 
to RL 25.170. The lift overrun height is also noted to be less than that approved by the LEC – DA 
379/2021 (RL 25.400). 
 
The new building allows for very little gardened area. 
 
Planning Response: the amended Landscape Plans prepared by Secret Gardens provides an improved 
landscape outcome including additional/ replacement tree planting. However, the size of the 
basement due to large car parking spaces prioritises basement space when additional deep solid and 
associated landscaping could be achieved to promote substantial landscaping. These concerns are 
stipulated specifically with regards to the noncompliance in landscaped area (27%) compared to the 
minimum 40% stipulated in Table B-1.7 of the DCP. 
 
There will be added competition for street parking as the proposed new building provides fewer 
parking spaces than the current building.   
  
Planning Response: the emphasis is on ensuring parking provision for vehicles do not exceed the 
maximum rates stipulated in Section 10 of the DCP so as to minimise excavation, provide landscaped 
areas and promote alternative methods of transportation.  
 
Views will be adversely affected particularly those buildings to the north of the site and those on 
the west looking to the east. 
 
Planning Response: the reduction in the height of the lift overrun is a good outcome to improve the 
views for properties on Warung Street and amendments have been made to the south eastern 
balconies with an additional setback to improve views particularly a resident with views of the Opera 
House on Blues Point Road.  
 
The development is overdevelopment of the site.  
 
Planning Response: the development has been amended albeit marginally to ensure compliance with 
site coverage which is an indicator of the density of development.  
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Out of the 7 trees removed, one will remain and no replacement trees are proposed.  
 
Planning Response: The original application was noted in achieving an insufficient landscaping 
outcome especially in tree planting. Amendments have been made to improve the tree canopy within 
the subject.  
 
The proposed vehicular entrance on Henry Lawson Drive will be a major safety problem for vehicles 
entering and exiting the site and for vehicles turning from Blues Point Reserve.  
 
Planning Response: The amended traffic and parking assessment report includes an assessment of 
the sight distance requirements confirming the proposed driveway achieves a driver sight 
distance/visibility in excess of the minimum requirements specified in AS2890.1:2004. 
 
The new design extends well past the previous design’s boundaries approved by Council on the 
northern and western boundaries. 
 
Planning Response: The newly sited RFB is sited closer to Warung Street, however this is supportable 
noting it will result in less shadows to Henry Lawson Reserve and siting of buildings to the front of 
the lot is characteristic of the McMahons Point South Conservation Area.  
 
The cutting of the wall on the Henry Lawson Avenue side, for the car parking entrance is not only 
a heritage concern but an engineering and safety concern to neighbours. 
 
Planning Response: The vehicular entry and necessary removal of part of the stone wall facing Henry 
Lawson Drive was approved and considered in substantial detail within the previous consent (DA 
379/21 or LEC No. 2022/157325). Appropriate conditions of consent would apply concerning 
dilapidation, structural and geotechnical reports.  
 
The proposed design will create a total lack of privacy for the owners of 3 Warung Street. Privacy 
loss to neighbouring private open space from balconies extending eastwards.  
 
Planning Response: Privacy to No. 3 Warung Street has been considered extensively during the 
assessment and within the report. Ultimately the development does not achieve a satisfactory 
amenity outcome to No. 3 Warung Street and an acceptable privacy impact.  
 
The development as amended maintains the splayed design of the balconies as well as the size and 
a non-compliant side setback. Levels 2 and 3 south eastern balconies comprise planter beds as a form 
of privacy screening which is not a supportable outcome. The balconies due to their splayed design 
maintains a view across the private open space of 3 Warung Street and is considered to have a poor 
amenity outcome to occupants of No. 3 Warung Street. 
 
Additionally, greater privacy measures are appropriate with regards to the eastern side elevation. It 
is noted the windows provide limited amenity benefit such as solar access and greater privacy 
measures should be incorporated noting louvres only partially restrict views to the adjoining No. 3 
Warung Street. Incorporation of less window openings for the eastern elevation is increasingly 
important given the setbacks not compliant with the minimum stipulated in the ADG.  
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Council should appoint an independent Planning Consultant to assess and prepare a report on the 
current DA for this important landmark site. 
 
Planning Response: The development does not merit an independent planning consultant to assess 
and prepare a report. The original determination was completed by North Sydney Council and 
determined by the North Sydney Local Planning Panel and there is no requirement to refer the matter 
to an independent consultant.  
 
As the DA involves complete demolition of the building, the existing use rights may be 
extinguished, and the proposed development may be prohibited under R3 zoning.  
 
Planning Response: Section 4.67 ‘Regulations respecting existing use’ of the Environmental Planning 
and Assessment Act 1979 states the regulations may make provision for or with respect to existing 
use, in particular, for or with respect to the rebuilding of a building or work being use for an existing 
use. 
 
Section 166 ‘Rebuilding of buildings and works’ of the Environmental Planning and Assessment 
Regulation 2021 permits subject to development consent the rebuilding of a building.   
 
The aesthetic does not fit with the character of the area. It will be obtrusive from land and from 
the harbour as well, like a space ship has landed. 
 
Planning Response: amendments have been made to the southern elevation increasing the solidity 
of the façade. However, the continued glazed balustrades are not supportable. The materials and 
finishes are generally supportable and it is noted the DEP feedback concerning colours and materials 
was positive.  
 
Apart from the sandstone base, the concrete balconies will be ugly and the bronze cladding will be 
blinding when hit by the western sun. 
  
Planning Response: the balconies are not supportable and considered not consistent with the design 
and materiality of balconies in the locality differing from the existing RFB balconies and those 
approved by the LEC. DEP considered the bronze cladding as acceptable due to its recessive and 
muted appearance.  
 
The 3 metre deep excavation plus basement parking will have incredible drainage problems. 
 
Planning Response: drainage associated with the site and proposed development has been 
considered by Council’s Development Engineer and an appropriate condition of consent is required 
whereby a site drainage management plan must be prepared by a qualified drainage design engineer 
to control stormwater runoff and manage sub-soil seepage drainage. Additionally, a condition is 
required to adequately provide for the discharge of sub-surface stormwater from excavated parts of 
the site.  
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The proposed building envelope and uncharacteristic exterior will diminish the integral view of the 
Sydney Opera House and encompassing vista as seen when walking downhill on the western side 
of Blues Point Road.  
 
Planning Response: the RFB envelope particularly to Blues Point Road is supported being similar to 
that approved. The materials and finishes have been considered in detail and supportable. However, 
there are aspects of the southern rear elevation comprising glazed balustrades and the skewed large 
south eastern balconies that do result in an uncharacteristic exterior when viewed from Henery 
Lawson Reserve.  
 
The desire to introduce a very dominant and modern style of building into this heritage area is at 
odds with the architectural significance of the area. The proposal does not respect the curtilage, 
setbacks, form, scale and style of the heritage buildings in Warung Street.  
 
Planning Response: the building being a new building will appear modern compared to those 
established buildings. However, there are opportunities for improvement in addressing bulk and 
scale and the relationship with adjoining heritage properties including the conservation area 
specifically an alternative outcome for the balustrades and amendments to the size, shape and 
orientation of the south eastern balconies. The planning report raises concerns with the impact to 
the amenity of the adjoining No. 3 Warung Street and this is in part due to the insufficient separation 
and bulk and scale.  
 
The proposed building does not represent the rectilinear alignment of buildings in the McMahon 
Point Conservation Area which align to the street and side boundaries.  
 
Planning Response: the design outcome for the south eastern corner of the building is not 
supportable designed with a skewed alignment not parallel to the eastern boundary contrary to 
Provision P3, s1.4.5 of NSDCP 2013.  
 
Although the siting of the building is supportable the skewed orientation of the south eastern corner 
of the building is not supportable not maintaining the characteristic orientation within the 
conservation area and contrary to the existing building orientation of the RFB sought for demolition 
therefore the development fails to comply with Objective O1, s1.4.5 of NSDCP 2013. 
 
The development does not complement the HCA being discordant in its curvilinear, horizontally 
and stepped form, its use of three contrasting materials. The overly large balconies present an 
unacceptable frontage to the harbour.  
 
Planning Response: the balconies are noted for being very large and although a response to no 
provision of common open space the balconies particularly the south eastern balconies should be 
reduced in size from an amenity outcome and visual impact to the conservation area.  
 
The amount of excavation is excessive and the basement covers almost the whole site. There is an 
absence in deep soil and planting therefore the development is out of character with buildings in 
the HCA.  
 
Planning Response: the basement although designed to be a maximum 70% of the site compliant 
with Provision P9 in s1.3.1 ‘Topography’ does result in a non compliance with landscaped area. 
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The proposed parapet roof is not compatible with the HCA where roofs are generally pitched or 
flat and have eaves.  
 
Planning Response: The RFB is designed with a flat roof which is appropriate to address views of 
adjoining properties and it is noted the flat roof is characteristic of the existing RFB and that approved 
under DA No. 379/21. 
 
The mix of shapes and finishes in Warung Street seems jarring and when viewed from the south 
the large balconies seem un-neighbourly and might they be scaled back? 
 
Planning Response: this comment is concurred with and the large balconies are dominant when 
viewed from the south and unneighbourly in context with No. 3 Warung Street. 
 
The overdevelopment of the site will substantially reduce the available areas of deep soil 
surrounding the proposed building. 
 
Planning Response: the site provides a compliant provision in deep soil greater than that required in 
the ADG.  
 
The original building on the south west corner is 4.475 metres from the boundary. The proposed 
DA is 1.85 meters from the boundary blocking views of the Opera House and the bridge.  
 
Planning Response: the development has been amended whereby the south western balconies have 
been offset further to manage views and the Unit with views of the Opera House affected has been 
considered and further view investigations completed by the Applicant is detailed in Appendix 2 of 
the architectural package. Additional setbacks help protect views of the Opera House from an 
apartment at 42 Blues Point Road.  
 

 
Figure 43 – Proposed Floor Plan of Level 2 at No. 1 Warung Street detailing the predominantly Level 1 

integrated balcony 
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PUBLIC INTEREST  
 
Whilst it is within the public interest to reinforce the importance of this location for quality housing 
supply, the proposal fails to provide the following benefits: 
 

- The proposal does not align with the desired scale and significance of the area, leading to an 
incompatible building height relative to the surrounding environment.  

- The overall built form does not present a design that fits within the envisaged character of 
the area, nor does it respond to the sites attributes and applicable development controls, 
therefore failing to ensure adequate residential amenity, impacting the quality of life for 
current and future occupants and neighbouring residents. 

- The proposed earthworks and topographical changes disrupt the natural landscape, causing 
adverse environmental impacts and visual intrusion. 

- The proposal adversely affects heritage values and the historical context of the area, failing 
to respond appropriately to relevant heritage considerations. 

- The design does not appropriately fit within the envisaged character of the area, lacking a 
built form that harmonises with the local context or responds to site-specific attributes. 

- The proposal does not sufficiently integrate landscaped areas. 

Therefore, the proposal is not considered to be in the public interest. 
 
SUITABILITY OF THE SITE  
 
The development is not considered appropriate in that: 
 

- The design and architectural elements do not compliment the streetscape, character and 
amenity of the area and thus do not enhance residential quality of life and satisfaction. 

- The size and dimensions of the land are not able to accommodate the proposal, resulting in 
non compliance with policies and controls as identified.  

- The proposed building height exceeds acceptable limits, resulting in an overbearing presence 
that disrupts the surrounding context and fails to respect the area's desired scale and 
character. 

- The proposed built form is not compatible with the existing and future developments in the 
area. It does not align with the envisaged character of the neighbourhood and fails to create 
a cohesive streetscape. 

 
Subsequently, the site is unsuitable for the proposed development, as it does not align with key 
planning principles and would likely result in adverse impacts on the locality, built and natural 
environment, and heritage values. 
 
HOW WERE THE COMMUNITY VIEWS TAKEN INTO CONSIDERATION? 
 
The subject application was notified twice to adjoining properties and the Lavender Bay Precinct for 
14 days where a number of issues were raised including privacy loss, uncharacteristic form of the 
building, landscaping and adverse impact to the heritage significance of the conservation area. These 
concerns and issues have been discussed in this report and have not been adequately addressed by 
the final scheme.  
 
Having regard to the merits of the proposed development, the application is recommended refusal 
for reasons outlined below.  
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CONCLUSION  
 
The proposal involves reconstruction of a residential flat building which benefits from Existing Use 
Rights provisions under Div 4.11 of the EP & A Act 1979 and the incorporated provisions at s163 to 
167 of the EP & A regulations 2021.  The development application has been assessed against relevant 
State Planning Policies including Chapter 4 of the Housing SEPP, as well as Council policies including 
the North Sydney Local Environmental Plan 2013 (NSLEP 2013) and North Sydney Development 
Control Plan 2013 (NSDCP 2013).  
 
Council’s notification of the original plans has attracted a total of twenty (20) submissions by way of 
objection including a submission by the Lavender Bay Precinct Committee raising concerns regarding 
privacy loss to neighbouring private open space, the uncharacteristic form and appearance of the 
building and its conflict with the character of the McMahons Point Conservation Area, concerns with 
regards to the lift overrun, view loss, privacy impacts, built form & design, site excavation and 
associated impacts, impact to heritage conservation area and character generally, inadequate 
setbacks, impact to street parking and insufficient landscaping. Amended plans illustrating a revised 
scheme were re-notified in October 2024, which attracted a further seven (7) submissions by way of 
objection. 
 
The proposed development prioritises views of Sydney Harbour and associated iconic views of the 
Harbour Bridge and Opera Views to the detriment of the amenity of No. 3 Warung Street and also 
heritage significance of the McMahons Point Conservation Area. The splayed south eastern balconies 
are excessive in size directing views which would have a direct impact and insufficiently mitigated 
impact on the private open space of No. 3 Warung Street. The built form would not relate well to the 
adjoining heritage item and conflicts with the predominantly rectilinear form of buildings within the 
conservation area. The development proposes excessive glazing and glazed balustrades which 
detract from the significance of the conservation area and there is a substantial increase in 
earthworks and excavation which does not promote substantial landscaping. Concern is also raised 
that the earthworks will not ensure the structural integrity of No. 3 Warung Street. 
 
The application involves a height breach of 11.07m (exceedance of 30% or 2.57m) not compliant with 
the maximum height of buildings development standard (8.5m) under Clause 4.3 of NSLEP 2013. The 
written request pursuant to Clause 4.6 of the NSLEP 2013 is not supported as insufficient planning 
grounds were provided and the included information failed to demonstrate that compliance with this 
development standard is unreasonable or unnecessary particularly failing with satisfying Objectives 
of Cl. 4.3 Height of Buildings. 
 
The assessment has considered the concerns raised in the submissions and performance against 
applicable planning requirements. Following this assessment and having regard to the provisions of 
Section 4.15 of the Environmental Planning and Assessment Act 1979 (as amended), the application 
is recommended for refusal given the proposal’s failure to achieve compliance to and consistency 
with critical objectives, provisions and controls under the Chapter 4 of the Housing SEPP, would not 
achieve an appropriate outcome in terms of built form and character and would substantially impact 
on the amenity of No. 3 Warung Street. 
 
In light of the above and the numerous unresolved matters and issues identified, the application is 
not considered to be satisfactory and is recommended for refusal. 
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RECOMMENDATION 
 
PURSUANT TO SECTION 4.16 OF ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 (AS 
AMENDED) 
 
In consideration of the written request made by the Applicant pursuant to Clause 4.6 of the North 
Sydney Local Environmental Plan 2013, the consent authority is not satisfied that compliance with 
the development standard contained in Clause 4.3 – Maximum Height of Buildings of NSLEP 2013 is 
well founded.  

 
The Local Planning Panel as the consent authority is not satisfied that there are sufficient 
environmental planning grounds which would justify contravening the development standard. 
 
THAT the North Sydney Local Planning Panel, exercising the functions of Council as the consent 
authority, resolve to refuse development consent to Development Application No.  379/21 for 
development involving demolition of existing structures and erection of a new residential flat 
building and ancillary works, on land at No. 1 Warung Street (legally described as SP 1927), as shown 
on Architectural Plans, prepared by Squillace and dated 09/09/24 – Rev C , for the following reasons: 
 
1.  Variation to Height of Building Standard 
 
The variation request to the maximum height of buildings standard is not well founded and 
insufficient environmental planning grounds have been identified to support the height variation. 
The resulting development would present an actual impact to No. 3 Warung Street in terms of 
excessive overshadowing and privacy impacts and the resulting development would be 
uncharacteristic of the locality.  
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(a)(i) 

and s4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 in that the 
proposed development does not satisfy the relevant objectives and provisions of North 
Sydney Local Environmental Plan 2013 and North Sydney Development Control Plan 2013. 

b) The proposed development does not achieve the objective in Clause 4.3(1)(a) of NSLEP 2013 
as the building is not stepped down the site nor does the development seek to conform with 
the natural gradient of the site. 

c) The proposed development does have an additional impact to the western elevation of No. 
3 Warung Street casting additional shadow to various windows. It was also noted the 
windows/ openings on the western elevation are not accurately shown as the western 
elevation has not been surveyed (refer to C.M.S Surveyors Dwg 19099A detail Issue 6). 

d) The development due to the additional shadows cast does not maintain solar access but has 
an additional impact not promoting solar access for future development therefore not 
satisfying the objective in Clause 4.3(1)(d) of NSLEP 2013. 

e) The development does not maintain privacy for residents of existing dwellings because the 
balconies due to their skewed or splayed design maintains a view across the private open 
space of 3 Warung Street and is considered to have a poor amenity outcome to occupants of 
No. 3 Warung Street. Additionally, greater privacy measures are appropriate with regards to 
the eastern side elevation. It is noted the windows provide limited amenity benefit such as 
solar access and greater privacy measures should be incorporated noting louvres only 
partially restrict views to the adjoining No. 3 Warung Street. 
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f) The development therefore does not maintain privacy for residents of the adjoining No. 3 
Warung Street not satisfying the objective in Clause 4.3(1)(d) of NSLEP 2013. 

g) The development is not compatible with adjoining development and core concerns include 
the extent of glazing, glazed balustrades and the dominance of the bulk and massing of the 
building including the skewed south eastern balconies in context with No. 3 Warung Street. 
The development does not satisfy the objective in Clause 4.3(1)(e) of NSLEP 2013 because 
the development is incompatible with the adjoining dwelling at No. 3 Warung Street. 

h) The dominant appearance of the large skewed south eastern balconies is not supported and 
a more sympathetic outcome is required such as more modest sized balconies to reduce the 
prominence and dominance of the southern elevation which is highly visible from the public 
domain and surrounding conservation area. The development does not satisfy the objective 
in Clause 4.3(1)(f) of NSLEP 2013. 

i) The height of building is not supported and the written request to justify the contravention 
of the development standard is not well founded. The written request does not demonstrate 
compliance with the development standard would be unreasonable and there are insufficient 
planning grounds to justify the variation. In particular the development does not comply with 
the following objectives in Clause 4.3 ‘Height of Buildings’ of NSLEP 2013. 

 
2.  Residential Amenity 
 
The development compromises the amenity of the surrounding area and does not ensure a high level 
of residential amenity particularly for occupants of the most affected neighbouring property 
adjoining the site to the east (No. 3 Warung Street). 
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(a)(i) 

and s4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 in that the 
proposed development does not satisfy the relevant objectives, design criteria and provisions 
of Chapter 4 Design of residential apartment development in State Environmental Planning 
Policy (Housing) 2021, North Sydney Local Environmental Plan 2013 and North Sydney 
Development Control Plan 2013 (DCP 2013). 

b) The bulk and scale of the residential flat building combined with setbacks less than the 
minimum stipulated in Design Criteria 1, Objective 3F-1 of the ADG results in additional 
overshadowing compared to the existing or previously approved residential flat building. The 
development will have a detrimental impact reducing access to sunlight for the adjoining No. 
3 Warung Street. The development does not uphold the Objective O1 in s1.3.7 of NSDCP 
2013. 

c) The south eastern balconies do not comply with the minimum setback stipulated in Design 
Criteria 1, Objective 3F-1 of the ADG and the balconies are splayed to maximise views for 
residents of the Harbour Bridge and Opera Bridge with direct overlooking to the principal 
private open space of No. 3 Warung Street. 

d) The balconies due to their splayed or skewed design maintains a view across the private open 
space of 3 Warung Street and is considered to have a poor amenity outcome to occupants of 
No. 3 Warung Street. 

e) Greater privacy measures are appropriate with regards to the eastern side elevation. It is 
noted the windows provide limited amenity benefit such as solar access to apartments within 
the development and greater privacy measures should be incorporated noting louvres only 
partially restrict views to the adjoining No. 3 Warung Street. Incorporation of less window 
openings for the eastern elevation is increasingly important given the setbacks are not 
compliant with the minimum stipulated in the ADG. 
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f) The development due to the large splayed south eastern balconies and extent of glazing on 
the eastern side elevation does not ensure residents of the adjoining No. 3 Warung Street 
are provided with a reasonable level of visual privacy contrary to Objective O1 in s1.3.10 
‘Visual Privacy’ in NSDCP 2013. 

g) The proposal is inconsistent with the objectives of the zone because the development 
compromises the amenity of the surrounding area and does not ensure a high level of 
residential amenity particularly for occupants of the most affected neighbouring property 
adjoining the site to the east (No. 3 Warung Street). 

h) The development will adversely affect the residential amenity for occupants of No. 3 Warung 
Street in terms of visual privacy and solar access contrary to Aims of Plan 1.2(2)(c)(i) in NSLEP 
2013. 

 
3.  Earthworks and Topography 
 
The proposal seeks to excavate the entire site and provide a flat topography at RL 11.820 which will 
require a varying excavation between 2m in the south western corner to up to 7m in the north eastern 
corner. 
 
The proposal provides access to a new basement for parking and services from Henry Lawson Avenue, 
with apartments above, including ground level units that are subterranean.  
 
The proposed earthworks are considered major and greater than that approved under the previous 
consent. The application is supported by a Geotechnical Investigation Report by Douglas Partners 
which notes the bulk excavation requirements, the necessity to obtain accurate information 
concerning the adjoining No. 3 Warung Street and methodology for earthworks and associated 
support.   
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s 4.15(1)(a)(i), 

4.15(1)(a)(iii), and 4.15(1)(b) of the Environmental Planning and Assessment Act 1979 in that 
the proposed development does not satisfy the relevant objectives and provisions of North 
Sydney Local Environmental Plan 2013 and North Sydney Development Control Plan 2013 
(DCP 2013). 

b) The site has a crossfall from the north-eastern corner on Warung Street to its Henry Lawson 
and Blues Point Road frontage. The pavement on Henry Lawson Avenue is 3.5m-5.7m lower 
than the subject site. The Survey Plan details an RL of approximately 18m in the north eastern 
corner of the site with a fall of approximately 5m to the south western corner of the site. 

c) The Geotechnical Investigation Report raises several concerns regarding the potential 
stability of both the adjoining No. 3 Warung Street and Henry Lawson Avenue. The 
information contained within the Geotechnical Investigation fails to give any certainty that 
the bulk excavation required will not adversely affect the soil stability and amenity of the 
adjoining property at No. 3 Warung Street. The bulk earthworks will be reliant on accurate 
information on the foundations and condition of the adjacent neighbouring building which 
have not been obtained. The use of anchors required to extend into the neighbouring 
property at No. 3 Warung Street is not considered an acceptable solution and would require 
consent from the respective owner/s. As such, the above matter is unresolved and the 
development does not satisfactorily confirm earthworks will not have a detrimental impact 
on features on surrounding land.     
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d) In accordance with the provisions of Clause 6.10(3) of NSLEP 2013 the impact of the proposed 
excavation and filling within the site and to surrounding properties and found that the 
proposed earthworks are not acceptable and the application insufficiently details measures 
to avoid, minimise or mitigate the impacts of earthworks. Accordingly, the proposed 
development is not supportable in this regard. 

e) The extent of excavation would not maintain any of the site topography contrary to Objective 
O1 and there are unresolved concerns with the scope of excavation and impact on the 
amenity structural integrity of the adjoining property at No. 3 Warung Street contrary to 
Objectives O3 and O5 in s. 1.3.1 of NSDCP 2013.   

f) The basement proposes overly large car parking spaces with a width of 3.6m. The basement 
should be reduced in size to improve the provision of deep soil landscaping including 
sustaining tree planting within the site as well as responding to the prominent site 
topography. The basement excavation is excessive for the site conditions and subject to 
amendments to the size of the basement the site could allow for substantial new vegetation 
and trees. The development therefore does not comply with Objective O2 in s1.3.1 of NSDCP 
2013. 

g) The proposed earthworks will not maintain sufficient topographic features and existing 
ground levels of the site contrary to Aims of Plan 1.2(2)(e) in NSLEP 2013. 

 
4.  Heritage Impacts 
 
The proposed development will not contribute positively to the heritage significance of the site and 
surrounding McMahons Point South Conservation Area because the southern rear elevation 
comprises too much glazing and glazed balustrades not characteristic of the conservation area. The 
development also is not supported due to its bulk and scale with insufficient recession in the built 
form of the building and the landscaping is insufficient in the context of the site to emphasise the 
sandstone forms evident in the street and at the site boundaries nor would the design response 
complement the foreground of Henry Lawson Reserve and the surrounding conservation area.  
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(a)(i) 

and s4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 in that the 
proposed development does not satisfy the relevant objectives and provisions of North 
Sydney Local Environmental Plan 2013 and North Sydney Development Control Plan 2013 
(DCP 2013). 

b) The proposed glazing to the southern rear elevation remains too extensive and a greater 
solidity in the façade is required to ensure the development achieves a high proportion of 
masonry or solid surfaces to glazed surfaces. The glazing does not comply with Provision P5, 
s9.8.6 in Part C ‘McMahons Point South Conservation Area’ of NSDCP 2013. The development 
encompassing the large glazed window/ doors and glazed balustrades would be dominated 
by large expanses of glass contrary to Provision P5, s1.4.7 ‘Form, Massing & Scale’ of NSDCP 
2013.   

c) The glazed balustrades are not supported and the balustrades should be similar to the 
existing development, the approved RFB under DA 379/21 and other properties in the vicinity 
that comprise of metal palisade balcony balustrades. Glazed balustrades are not a 
supportable heritage outcome as stipulated in Provision P6, s13.9.3 ‘Verandahs and 
balconies’ of NSDCP 2013. 
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d) The skewed orientation of the south eastern balconies is not supportable not maintaining the 
characteristic orientation of buildings within the conservation area and contrary to the 
existing building orientation of the RFB sought for demolition therefore the development fails 
to comply with Objective O1, s1.4.5 ‘Siting’ of NSDCP 2013. 

e) The siting of the development including proximity to the eastern boundary and the south 
eastern balconies detrimentally impacts upon the heritage significance of the heritage item 
and its setting. The bulk and scale of the development adjacent to the eastern boundary does 
not respond to the curtilage, setbacks, form and scale of the heritage item and has no 
compatibility with the orientation and alignment of the heritage item. The development does 
not comply with Objective O1, Provisions P1 and P3 in s13.4 ‘Development in the Vicinity of 
Heritage Items’ of NSDCP 2013.   

f) The proposed glazing, glazed balustrades and the bulk, scale and siting of the development  
will detract from the significance of the heritage conservation area and adjoining heritage 
item contrary to Aims of Plan 1.2(2)(f), Objective 1(b) in Clause 5.10 in NSLEP 2013. 

 
5.  Built Form and Character 
 
The south eastern balconies are not considered to be integrated within the building envelope but are 
large protruding aspects of the building primarily sought for maximising views to the harbour and 
iconic items such as the Harbour Bridge and Opera House.   
 
The skewed large balconies to the south eastern corner of the RFB is not complementary to the 
existing character of the locality noting the locality has more modest balconies integrated within the 
building envelope. 
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(a)(i) 

and s4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 in that the 
proposed development does not satisfy the relevant objectives, design criteria and provisions 
of Chapter 4 Design of residential apartment development in State Environmental Planning 
Policy (Housing) 2021, North Sydney Local Environmental Plan 2013 and North Sydney 
Development Control Plan 2013 (DCP 2013). 

b) The skewed orientation of the south eastern corner of the building is not supportable not 
maintaining the characteristic orientation within the conservation area and contrary to the 
existing building orientation of the RFB sought for demolition therefore the development fails 
to comply with Provision P3 and Objective O1, s1.4.5 of NSDCP 2013. 

c) The south eastern balconies are large extending significantly beyond the rear façade of the 
building not incorporated within the building envelope contrary to Provision P3, s1.4.8 of 
NSDCP 2013. The proposed skewed arrangement of the balconies is not integrated within the 
building dominating the overall architectural form of the building contrary to Objective 4E-3 
in the ADG.  

d) The skewed south eastern balconies due to their size, orientation and insufficient integration 
within the building envelope is not compatible with the desired future character of the area 
contrary to Aims of Plan 1.2(2)(b)(i) in NSLEP 2013. 
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6.  Landscaped Area 
 
The development proposes 266.5m2 (27%) landscaped area not compliant with the minimum 40% 
stipulated in Table B-1.7, Provision P1, s1.5.6 ‘Landscaped Area’ of NSDCP 2013. Basement parking 
comprises large car parking spaces being 3.4m wide. It is noted the adaptable spaces are 2.5m and 
2.5m is a nominated parking space width in the Australian Standard 2890.1 Parking facilities: off 
street parking. 
 
It is considered the development prioritises generous car parking spaces and to maximise the 
allowance of 70% basement excavation stipulated in Provision P9, S1.3.1 of NSDCP 2013 whilst 
compromising landscaped area.  
 
Particulars 
 
a) The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(a)(i) 

and s4.15(1)(a)(iii) of the Environmental Planning and Assessment Act 1979 in that the 
proposed development does not satisfy the relevant objectives and provisions of North 
Sydney Local Environmental Plan 2013 and North Sydney Development Control Plan 2013 
(DCP 2013). 

b) The basement is excessive and subject to amendments to the size of the basement the site 
could allow for substantial new vegetation and trees. The development therefore does not 
comply with Objective O2 in s1.3.1 of NSDCP 2013. 

c) The development does not promote substantial landscaping and the contribution to 
landscaping within the streetscape contrary to the following objectives in s1.5.6 of the NSDCP 
2013. 

d) The shortfall in landscaped area is not appropriate to the landscaped context or enhances 
the amenity of the North Sydney environment contrary to Aims of Plan 1.2(2)(a) in NSLEP 
2013. 

 
7.  Site suitability  
 
The proposed development will result in adverse impacts on the locality and is therefore unsuitable 
for the site. 
 
Particulars: 
 
The application is considered unacceptable pursuant to the provisions of s.4.15(1)(c) & (d) of the 
Environmental Planning and Assessment Act 1979 in that the proposed development will result in an 
unacceptable built form that does not conform to the constraints of the site.  
 
8.  Public Interest 
 
The application is considered to be unacceptable pursuant to the provisions of s. 4.15(1)(e) of the 
Environmental Planning and Assessment Act 1979 in that the proposed development is not 
considered to be within the public interest and is likely to set an undesirable precedent due to the 
non-compliances with objectives and controls under Council policy including the NSLEP 2013 and 
NSDCP 2013 as well as non-compliances with Chapter 4 Design of residential apartment development 
of State Environmental Planning Policy (Housing) 2021 and the Apartment Design Guide.  
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