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10.5. PP6/21: 52 McLaren Street North Sydney - Post Exhibition Report 
 

AUTHOR Ben Boyd, Executive Strategic Planner 
ENDORSED BY 
 

Marcelo Occhiuzzi, Director Planning and Environment 
 

ATTACHMENTS 1. Gateway Determination [10.5.1 - 4 pages] 
2. Gateway Alteration Determination [10.5.2 - 2 pages] 
3. Planning Proposal - Exhibition Version [10.5.3 - 85 pages] 
4. Voluntary Planning Agreement - Exhibition Version [10.5.4 - 52 

pages] 
5. Draft Amendment to NSDCP 2013 - Exhibition Version [10.5.5 - 23 

pages] 
6. Submissions Summary Table [10.5.6 - 162 pages] 
7. NSDCP 2013 Amendment for Adoption - Post-Exhibition [10.5.7 - 

24 pages] 
8. Proponent Response to Affordable Housing Offer [10.5.8 - 2 

pages] 
CSP LINK 1. Our Living Environment 

1.2 Environmentally sustainable community 
1.4 Well utilised open space and recreational facilities 
 
2. Our Built Infrastructure 
2.1 Infrastructure and assets meet diverse community needs 
2.2 Vibrant public domains and villages  
2.3 Prioritise sustainable and active transport 
 
3. Our Innovative City 
3.1 Our commercial centres are prosperous and vibrant 
3.3 Distinctive sense of place and design excellence 
 
4. Our Social Vitality 
4.1 North Sydney is connected, inclusive, healthy and safe 
4.2 A centre for creativity and learning 
 
5. Our Civic Leadership 
5.1 Lead North Sydney’s strategic direction 

 
 
PURPOSE: 
 
The purpose of this report is to seek Council’s endorsement to progress Planning Proposal 
6/21 which seeks to amend North Sydney Local Environmental Plan 2013 for 52 McLaren 
Street North Sydney, to adopt the associated amendment to the North Sydney Development 
Control Plan 2013 and proceed with the execution of the related Voluntary Planning 
Agreement following public exhibition. 
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EXECUTIVE SUMMARY: 
 
- At its meeting of 11 December 2023, Council resolved to support the progression of 

Planning Proposal 6/21 for the purposes of seeking a Gateway Determination. The 
Planning Proposal seeks to amend the planning controls under the North Sydney Local 
Environmental Plan (NSLEP) 2013 as they relate to 52 McLaren Street North Sydney.  The 
proposed amendments include: 
• amending the maximum building height from RL 110m to part RL 107m and RL 156m 

(8 and 24 storeys respectively); 
• imposing a maximum overall floor space ratio of 5.3:1; and 
• amending the minimum non-residential FSR from 0.5:1 to 1:1. 

 
- The Planning Proposal is accompanied by a draft Voluntary Planning Agreement (VPA) to 

deliver a number of public benefits to an estimated value of approximately $12.5 million, 
including: 
• the construction and dedication to Council of a ground level space to accommodate a 

future childcare centre; 
• a publicly accessible pedestrian through-site-link between McLaren Street and Elliot 

Street; and  
• provision of affordable housing, up to a maximum of 5% of the residential gross floor 

area, to be managed by a Community Housing Provider for a minimum of 10 years. 
 
- Council also resolved on 11 December 2023 that the proponent prepare a draft site-

specific amendment to North Sydney Development Control Plan (NSDCP) 2013, to 
provide greater certainty as to the built form outcomes envisaged on the subject site and 
place that draft amendment on public exhibition concurrently with the Planning 
Proposal. Council subsequently endorsed a draft amendment to NSDCP 2013 for public 
exhibition purposes on 24 June 2024. 

 
- On 22 March 2024, the Minister for Planning issued a Gateway Determination, permitting 

the Planning Proposal to be placed on public exhibition. The Gateway Determination was 
altered on 14 October 2024 to revise the processing timeframes. 

 
- In accordance with the Gateway Determination (as altered), the Planning Proposal, draft 

DCP amendment, and draft VPA were placed on public exhibition concurrently for a 
period of 54 calendar days (24 working days) from 2 December 2024 to 24 January 2025. 

 
- 71 submissions were received during the exhibition period, of which one was in support 

of the intended outcomes of the Planning Proposal, one did not object to the proposal 
but had requested a change to the draft DCP amendment, and 69 opposed the whole, or 
aspects of, the Planning Proposal. 

 
- This report has considered all submissions made, and on balance of the assessment 

conducted in this report, and in the context of the planning process undertaken with the 
preparation of the Civic Precinct Planning Study in 2020 and the ongoing demands to 
accommodate a growing population, it is recommended: 
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• that the Planning Proposal proceed to the next stage of the plan-making process 
unamended; 

• that the VPA be executed with no additional changes to the scope of the public benefit 
offer; and 

• that the proposed amendment to NSDCP 2013 be adopted subject to the removal of 
requirement that the carparking provision be limited to a maximum of 80% of the 
general DCP requirement. 

 
RECOMMENDATION: 
1. THAT Council note the submissions made. 
2. THAT having had regard to the submissions made, Council endorse the Planning Proposal, 
as exhibited, forming Attachment 3 to this report. 
3. THAT having completed the community consultation requirements outlined in the Gateway 
Determination, Council proceed under delegation with the making of a Local Environmental 
Plan in accordance with section 3.36 of the Environmental Planning and Assessment Act 1979, 
to give effect to the Planning Proposal (Attachment 3). 
4. THAT Council grant delegation to the Chief Executive Officer to finalise the Voluntary 
Planning Agreement (Attachment 4), including any necessary minor administrative 
amendments, with the view to have it executed prior to the gazettal of the LEP amendment. 
5. THAT in accordance with clause 14(1)(b) of the Environmental Planning and Assessment 
Regulation, 2021, Council adopt the amendment to North Sydney Development Control Plan 
2013 as amended in response to submissions, forming Attachment 7 to this report. 
6. THAT in accordance with clause 14(2) of the Environmental Planning and Assessment 
Regulation 2021, public notice be given of the adoption and publication of the amendment to 
North Sydney Development Control Plan 2013 on Council’s website. 
7. THAT in accordance with the clause 20(1) of the Environmental Planning and Assessment 
Regulation 2021, a copy of the revised development control plan be provided to the NSW 
Planning Secretary. 
8. THAT Council notify all submitters of Council’s decision. 
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BACKGROUND 
 
The following outlines the chronology and milestones of the relevant strategic planning and 
Planning Proposal processes to date. 
 
Civic Precinct Planning Study 
 
Mid 2017 – NSW Government announces that an additional entry point (i.e., the Northern 
Portal) is to be incorporated within the construction of the Victoria Cross Metro Station. The 
additional entry point is to be located at the corner of Miller and McLaren Streets North 
Sydney. 
 
28 May 2018 – Council considers a report to seek State Government funding to prepare 
amendments to their planning instruments, to align with the desired outcomes of their 
recently released Regional and District Plans. The Council report formally recognised a need 
to prepare a planning study to address the implications arising from the increased accessibility 
associated with the construction of the Northern Portal to the Victoria Cross Metro Station. 
 
25 March 2019 – Having successfully receiving funding from the State Government, Council 
formally resolved to commence the preparation of a planning study (to become known as the 
Civic Precinct Planning Study – CPPS) covering the area generally bound by Falcon Street to 
the north, Warringah Freeway to the east, Berry, Walker, and McLaren Streets to the south, 
and Pacific Highway to the west. 
 
4 June – 20 July 2020 – Draft CPPS placed on public exhibition. The endorsed draft envisages 
a part 14-storey (northern portion) and part 24-storey (southern portion) mixed-use tower 
and delivery of a publicly accessible pedestrian dedicated through-site link. Any future 
building was to accommodate a two-storey podium across the northern portion and six-
storey commercial-based podium across the southern portion. 
 
30 November 2020 – Council considers a post-exhibition report and resolve to adopt the 
CPPS, incorporating amendments in response to submissions made. With regard to 52 
McLaren Street North Sydney, the adopted CPPS envisages a part 14-storey (northern 
portion) and part 24-storey (southern portion) mixed-use tower and delivery of a publicly 
accessible pedestrian dedicated through-site link. Any future building was to accommodate a 
three-storey podium (including community uses) across the northern portion and four-storey 
commercial-based podium across the southern portion. 
 
Planning Proposal 
 
23 August 2021 – Planning Proposal 6/21 (DPHI Ref: PP-2021-5024) was lodged with Council 
to amend the planning controls within North Sydney Local Environmental Plan (NSLEP) 2013 
as it relates to land located at 52 McLaren Street North Sydney. 
 
The proposal included two options outlining different commercial / residential mix outcomes 
within a similar built form comprising a part 14-storey building over the northern portion of 
the site and a part 24-storey building over the southern portion of the site. 
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Option 1 involved the use of the northern tower completely for commercial purposes, whilst 
the southern tower would be used for a mix of commercial uses at the lower levels, with 
residential above. Option 2 differed, in that both proposed towers would be used for a 
mixture of commercial uses at the lower levels, with residential above. 
 
In order to achieve either of the two concept proposals, it was sought to amend NSLEP 2013 
as follows: 
• amend the maximum height of building limit from RL 110m to part RL 124.2m and part 

RL 156m (if the northern tower included residential uses) or RL 130.2m and part RL 156m 
(if the northern tower was to be used solely for commercial purposes); 

• impose a maximum floor space ratio of 6.3:1; and 
• amend the minimum non-residential floor space ratio from 0.5:1 to 1:1. 
 
The Planning Proposal was also accompanied by an offer to enter into a draft Voluntary 
Planning Agreement (VPA) to deliver a number of public benefits to an estimated value of 
approximately $11 million, including construction and dedication to Council of a ground level 
space to accommodate a future childcare centre, and a 3m-wide publicly accessible dedicated 
pedestrian through-site link between McLaren Street and Elliot Street along the site’s eastern 
boundary. 
 
A “Blue” site notice was erected on the site advising of the lodgement of the Planning 
Proposal as per Council procedures. 
 
September 2021 – March 2022 - Following a preliminary assessment of the original Planning 
Proposal, extensive design discussions and meetings were held with the proponent between 
November 2021 to March 2022 to further refine the proposal to address its bulk and scale 
and relationship to adjacent properties. Revised designs were presented for Council’s 
consideration in January and March 2022. 
 
29 September 2022 – Proponent submits a revised Planning Proposal in response to issues 
raised by Council staff.  The revised proposal sought to accommodate a part eight-storey and 
part 24-storey mixed-use development, comprising approximately 16,947sqm (GFA), with 
172 apartments located above a commercial podium of 3,460sqm, and three basement levels 
accommodating 121 parking spaces. In order to achieve the delivery of the revised concept 
proposal, it was sought to amend NSLEP 2013 as follows: 
• amend the maximum height of building limit from RL 110m to part RL 107m and part RL 

156m; 
• impose a maximum floor space ratio of 5.3:1; and 
• amend the minimum non-residential floor space ratio from 0.5:1 to 1:1. 
 
The proposed offer to enter into a draft VPA to deliver a future childcare centre and through-
site link remained unamended. 
 
31 May 2023 – The North Sydney Local Planning Panel (NSLPP) considered the proposal and 
defers making a recommendation to allow the proponent an opportunity to consider the 
possibility of incorporating affordable housing within the development and a preparation of 
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a site-specific Development Control Plan to better inform the proposed building envelopes. 
 
3 October 2023 – In response to the NSLPP recommendation of 31 May 2023, the proponent 
submitted a revised offer to enter into a draft VPA.  The revised offer comprised all aspects 
as originally proposed, plus the inclusion of affordable housing at the rate of a minimum of 
5% of the total residential gross floor area and for it to be managed by a Community Housing 
Provider for a minimum of 10 years.  It was further advised by the proponent, that if additional 
affordable housing be sought or negotiated in the future, it would come at the expense of 
delivering the other proposed public benefits being offered.  The total value of the revised 
offer was estimated to be in the order of $12.5 million. 
 
11 December 2023 – Council resolved to support the progression of Planning Proposal 6/21 
to Gateway Determination to amend the planning controls under NSLEP 2013 as it relates to 
land at 52 McLaren Street North Sydney.  In addition, it resolved: 
 
• To request that the proponent prepare a site specific DCP to detail provisions such as 

siting of building height, setbacks, building length, podium heights, and through-site link 
design. 

• Council accept in principle, the proponent’s Voluntary Planning Agreement offer which 
includes the provision of a childcare facility, through-site link and 5% of the 
development as Affordable Housing for a period of 10 years. 

• That in light of the announcements from the NSW Government promoting a minimum 
of 15% affordable housing on private land and 30% on government owned land in 
perpetuity, that the proponent be urged to increase the amount of affordable housing 
to at least 30% on the subject site. 

• the associated Voluntary Planning Agreement and draft site-specific Development 
Control Plan be exhibited concurrently with the Planning Proposal. 

 
12 January 2024 – Council submitted the Planning Proposal to the Department of Planning, 
Housing and Infrastructure (DPHI) requesting a Gateway Determination. 
 
24 March 2024 – The DPHI issued a Gateway Determination enabling the Planning Proposal 
to proceed to public exhibition, subject to meeting a number of conditions.  
 
14 May 2024 – Council received a site-specific draft amendment to NSDCP 2013 as per 
Council’s resolution of 11 December 2023 to provide added guidance to the anticipated built 
form on the site. 
 
24 June 2024 – Council endorsed the site-specific draft amendment to NSDCP 2013 as it 
relates to the subject site and that the draft DCP amendment be publicly exhibited 
concurrently with the Planning Proposal. 
 
19 September 2024 – Council submitted a Gateway Determination Alteration Request to the 
DPHI.  The request seeks an amendment to the specified timeframes to enable the proponent 
and Council to agree to the terms of the Draft VPA prior to it going on public exhibition. 
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14 October 2024 – DPHI issued a Gateway Determination Alteration to enable an extension 
to the timeframes set within the Determination. 
 
REPORT 
 
1. Issue of Gateway Determination 
 
On 22 March 2024, the DPHI issued a Gateway Determination (refer to Attachment 1) 
enabling the Planning Proposal to proceed to the public exhibition of the plan-making process 
subject to satisfying five conditions. The Gateway Determination was altered on 14 October 
2024 (refer to Attachment 2) to extend the timeframes within which to complete certain 
aspects of the plan making process. 
 
2. Assessment against Gateway Determination Conditions 
 
The five conditions imposed on the Gateway Determination, as altered, are addressed in the 
following subsections. 
 
2.1. Amendment of Planning Proposal prior to public exhibition 
 
Condition 1 of the Gateway Determination required the Planning Proposal to be amended 
prior to being placed on public exhibition. In particular, the following matters were to be 
addressed: 
 

a) an updated assessment of SEPP (Housing) 2021 and remove reference to SEPP 65 – 
Design Quality of Residential Apartment Development; and; 

b) an updated timeline based on the date of the Gateway determination; 
 
The proponent revised the Planning Proposal (refer to Attachment 3) to address the identified 
matters to Council’s satisfaction prior to being placed on public exhibition. In particular, the 
Planning Proposal has been amended as follows: 
 
SEPP References 
Sections 5.2 and 6.9.2 to the Planning Proposal have been revised to replace former 
references to “SEPP 65 – Design Quality of Residential Apartment Development” with “SEPP 
(Housing) 2021” and to provide an updated assessment against SEPP (Housing) 2021. 
 
Planning Proposal Timeline 
Section 7 to the Planning Proposal has been revised to reflect the desired timeframes within 
the Gateway Determination as altered on 14 October 2024. 
 
2.2. Affordable Housing Requirement 
 
Condition 2 of the Gateway Determination required that the Planning Proposal be updated (if 
required) under any formal affordable housing policy applicable to the site that the NSW 
Government releases prior to the finalisation of the Planning Proposal, subject to feasibility 
and considering other contributions that are proposed as part of the VPA with Council. No 
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such policy has been released by the NSW Government to date, and therefore there has been 
no need to amend the Planning Proposal to respond to this condition. 
 
Notwithstanding, the draft VPA (Attachment 4) includes a provision to amend the affordable 
housing component to align with any future changes in NSW Government policy, consistent 
with this condition. 
 
2.3. Public Exhibition 
 
Condition 3 of the Gateway Determination required that the Planning Proposal be placed on 
public exhibition for a minimum of 20 working days (n.b.: “working days” specifically excludes 
20 December to 10 January inclusive). It also required that notification of the Planning 
Proposal and its exhibition comply with the Department’s Local Environmental Plan Making 
Guideline. 
 
The Planning Proposal (Attachment 3) was placed on public exhibition from 2 December 2024 
to 24 January 2025 inclusive which consisted of a total period of 54 calendar days (24 working 
days), in accordance with this Condition. 
 
The notification documentation complied with the requirements of the Local Environmental 
Plan Making Guideline, which included the following information: 
• objectives and intended outcomes of the Planning Proposal; 
• land affected by the Planning Proposal; 
• where the Planning Proposal can be viewed; 
• contact details for submissions; and 
• that Council is the local plan-making authority. 
 
2.4. Consultation with Public Bodies 
 
Condition 4 of the Gateway Determination stated that the Planning Proposal required referral 
to the following public authorities and government agencies: 
• Transport for NSW (TfNSW); 
• Sydney Metro; 
• Sydney Water Corporation; 
• Ausgrid; 
• NSW Department of Education; 
• NSW Department of Health – Northern Sydney Local Health District; 
• Sydney Airport Corporation; 
• Air Services Australia; and 
• Commonwealth Department of Infrastructure, Regional Development. 
 
The Planning Proposal was referred to all of the above public authorities on 11 November 
2024 through the NSW Planning Portal.  Responses were received from all public authorities 
with their responses summarised in the following subsections. 
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2.4.1. Transport for NSW (Ref 3326) 
No objection was raised with regard to the Planning Proposal, noting the proximity of the site 
to the new Victoria Cross Metro Station and North Sydney Train Station, low traffic generation 
potential, and the limited on-site car parking provision. 
 
2.4.2. Sydney Metro (Ref 3327) 
No specific objection was raised with regard to the Planning Proposal. However, Sydney 
Metro identified matters which should be addressed as part of any future development 
application to be lodged for the redevelopment of the site. 
 
2.4.3.  Sydney Water Corporation (Ref 3328) 
No objection was raised with regard to the Planning Proposal, noting that there are 
appropriate services located in the vicinity of the site, and that matters of augmentation and 
upgrading can be addressed at the development application stage. 
 
2.4.4. Ausgrid (Reg 3329) 
No specific objection was raised with regard to the Planning Proposal. However, Ausgrid 
identified matters which should be addressed as part of any future development application 
to be lodged for the redevelopment of the site. 
 
2.4.5.  NSW Department of Education (Ref 3330) 
No objection was raised with regard to the Planning Proposal, noting that the proposal did 
not satisfy any of the criteria for referral for comment. 
 
2.4.6.  NSW Department of Health – Northern Sydney Local Health District (Ref 3331) 
No objection was raised with regard to the Planning Proposal, noting that the proposal was 
not located within the proximity to any Northern Sydney Local Health District’s owned or 
leased properties. 
 
Further, it was noted that that the proposal maximizes employment and residential 
opportunities and capitalises on direct access to the high-speed rail network, heavy rail and 
bus network. With the new Victoria Cross Metro Station having opened, there is a 
responsibility and reasonable planning expectation for the Property to be realized for 
development. 
 
2.4.7. Sydney Airport Corporation (Ref 3332) 
No specific objection was raised with regard to the Planning Proposal.  However, the 
Corporation noted that any construction cranes associated with the construction of any 
future development on the site will operate above Sydney Airport’s Obstacle Limitation 
Surface (OLS) and, consequently, would first require approval under the Airports (Protection 
of Airspace) Regulations. This issue can be addressed as part of any future development 
application for the site. 
 
2.4.8. Air Services Australia (Ref 3333) 
No objection was raised with regard to the Planning Proposal, noting that the proposed 
development at the proposed location and elevation would not adversely affect the safety of 
flight operations at Sydney Airport, nor within the airspace surrounding the airport. It was 
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further noted that, as advised by Sydney Airport Corporation, any associated construction 
cranes would need to be assessed under the Airports (Protection of Airspace) Regulations, 
which can be addressed at the development application stage. 
 
2.4.9.  Commonwealth Department of Infrastructure, Regional Development (Ref 3334) 
No objection was raised with regard to the Planning Proposal, noting that Sydney Airport 
Corporation and Air Services Australia did not raise objection, and that any future proposal 
would be subject to acquiring the required approvals for any associated construction cranes 
would need to be assessed under the Airports (Protection of Airspace) Regulations, which can 
be addressed at the development application stage. 
 
2.5. Public Hearing 
 
Condition 5 of the Gateway Determination did not require the undertaking of a public hearing 
in accordance with s.3.34(2)(e) of the EP&A Act. However, the Condition stated that this did 
not remove the need to undertake a public hearing in relation to the reclassification of land 
under the Local Government Act, 1993. 
 
The Planning Proposal does not seek to reclassify any land under the Local Government Act, 
1993, and therefore did not warrant the holding of a public hearing under s.3.34(2)(e) of the 
EP&A Act. 
 
2.6. Council as Planning Proposal Authority 
 
The Gateway Determination stated that Council, as the Planning Proposal Authority, is 
authorised to exercise the functions of the local plan-making authority under section 3.36(2) 
of the Act subject to the following: 
 

(a) the planning proposal authority has satisfied all the conditions of the gateway 
determination; 

(b) the planning proposal is consistent with applicable directions of the Minister under 
section 9.1 of the Act or the Secretary has agreed that any inconsistencies are justified; 
and 

(c) there are no outstanding written objections from public authorities. 
 
Compliance with these requirements is addressed in the following subsections. 
 
2.6.1. Satisfaction of Conditions 
As demonstrated within Sections 2.1 – 2.5 of this report, Council has, in the progression of 
the Planning Proposal post-issue of the Gateway Determination, ensured compliance with all 
conditions imposed. 
 
2.6.2. Ministerial Directions 
In issuing the Gateway Determination, the DPHI did not raise any issue with Planning 
Proposal’s compliance and consistency with the Ministerial Directions. 
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2.6.3. Outstanding Objections 
Of the responses received from public authorities, none have objected to the progression of 
the Planning Proposal. Therefore, there are no outstanding objections to be resolved. 
 
2.6.4. Summary 
As Council has been able to satisfactorily meet all criteria, Council is entitled to be the Local 
Plan Making Authority, which will enable Council to finalise and make the Plan under 
delegation. 
 
2.7. Completion Timeframe 
 
The Gateway Determination as altered requires that an LEP that implements the intent of the 
Planning Proposal, “should” be completed by 30 May 2025. 
 
Based on a review of the LEP-making processes of former LEP amendments of similar 
complexity, it is anticipated that this amendment could be made within approximately two-
three months after the consideration of the post-exhibition report, if adopted by Council and 
not subjected to significant amendment. This also allows sufficient time to execute any 
associated VPA prior to the making of any LEP amendment, as per normal Council practice. 
 
As this report is dated 26 May 2025, there is insufficient time (four days) to finalise an LEP 
amendment giving effect to the Planning Proposal. Of particular note, delays have arisen as 
follows: 
• a substantial amount of time was expended drafting the VPA, so that it was acceptable 

for public exhibition purposes; and 
• awaiting additional information from the proponent in response to the issues raised 

during the public exhibition process. In particular, six weeks were required by the 
proponent to prepare a new traffic and parking impact assessment. 

 
In noting the Gateway Determination’s current completion date, Council requested a further 
Gateway Alteration on 29 April 2025, to allow Council to finalise the LEP amendment within 
a revised timeframe (30 September 2025). Despite not yet receiving a formal response from 
the DPHI at the time of writing this report, it is recognised that the DPHI typically does not 
raise objection to the extension of timeframes under Gateway Determinations, provided 
actions are underway to progress the proposal. Accordingly, it is possible that Council can 
complete the plan-making process as the Local Plan Making Authority. 
 
3. Public exhibition 
 
The Planning Proposal (Attachment 3), draft VPA (Attachment 4), and draft amendment to 
NSDCP 2013 (Attachment 5) were placed on public exhibition concurrently for 54 calendar 
days (24 “working days”), from Monday 2 December 2024 to Friday 24 January 2025. 
 
Approximately 5,200 property owners and occupiers located in the vicinity of the site were 
directly notified by letter of the public exhibition of the Planning Proposal. 
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In addition, formal notices were placed on the NSW Planning Portal and Council’s website in 
accordance with the Environmental Planning and Assessment Act, 1979 (EP&A Act), and 
Council’s Community Engagement Strategy. 
 
Electronic copies of the exhibition documentation were made available on Council’s website 
and the NSW Planning Portal for the entirety of the exhibition period. In addition, hard copies 
of the exhibition documents were made available at Council’s Customer Service Centre and 
Stanton Library for the entirety of the exhibition period. 
 
Noting that the Blue Site Notice sign had been removed from the site, a new sign was erected 
on the subject site advising of the existence of the Planning Proposal. 
 
4. Consideration of Submissions 
 
71 submissions (excluding two duplicates) were received with regard to the public exhibition 
of the Planning Proposal, draft VPA, and draft amendment to NSDCP 2013, of which: 
• one submission supported the intent of the proposal; 
• one submission did not support nor object to the intent of the proposal; and 
• 69 submissions objected to the intent of the proposal. 
 
It should be further recognised that seven submitters lodged multiple submissions or came 
from the same residence. Therefore, the submissions were made by or on behalf of 64 
individual properties. 
 
Of those who objected to the proposal, the following reasons for objection were identified 
(frequency of issue indicated in parentheses): 
• Traffic impacts (50); 
• Solar access and overshadowing impacts (34); 
• Loss of views (33); 
• Loss of visual privacy (28) 
• Height / Bulk & Scale/ Density / Overdevelopment (25); 
• Lack of community benefit (17); 

o Lack of affordable housing provision (12) 
o Need for a childcare centre (3) 
o Need for a through-site link (3) 

• Loss in property value (15); 
• Alternative Use (14); 
• Outdated documents (13) 
• Disclosure of planning information (12); 
• Construction impacts (10); 
• Stakeholder Engagement (9); 
• Consistency with the Civic Precinct Planning Study (8); 
• Amenity impacts (8); 
• Consistency with planning policies and planning processes (7); 
• Lack of infrastructure capacity (7); 
• Wind impacts (7); 
• Noise impacts (6); 
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• Impacts on landscaping and greenspaces (5); 
• Impacts on local heritage (3); 
• Visual impact (3); 
• Structural safety (3); 
• Absence of a design excellence process (3); 
• Impact on Heritage (3); 
• Impacts arising from pollution (2); 
• Public Interest (2); 
• Impact on quality of Life (2); 
• Aesthetics (2); 
• Social Impact (1) 
• Reduction in air circulation (1); 
• Threats of legal action against process (1); and 
• Application of the Secretary’s Environmental Assessment Requirements (SEARS)(1). 
 
A summary and response to all submissions received is provided in the attached Submissions 
Summary Table (refer to Attachment 6).   
 
Key issues raised with regard to the Planning Proposal component are discussed in detail in 
the following subsections: 
• Traffic and parking impacts; 
• Overshadowing and solar access impacts; 
• Loss of views; 
• Loss of visual privacy; 
• Height / Bulk & Scale/ Density / Overdevelopment; 
• Loss in property value; 
• Alternative uses; 
• Outdated documents; 
• Disclosure of planning information; 
• Construction impacts 
• Lack of stakeholder engagement; 
• Consistency with the Civic Precinct Planning Study; and 
• Amenity impacts. 
 
4.1. Traffic & Parking Impacts 
 
50 submissions objected to the proposal on the basis that it would result in unacceptable 
traffic impacts on the locality, especially given the current level of traffic congestion in the 
area during peak times.   
 
The majority of submissions identified that the Traffic & Parking Impact Assessment (T&PIA) 
prepared by GHD and accompanied the Planning Proposal contains incorrect and inadequate 
information, insofar as: 
• the proposed impacts were assessed against a base development and traffic volume rate 

established during the first COVID lockdown in 2020, and ignored the issue of extended 
peak hour use rates associated with the high concentration of schools in the locality, 
thereby misrepresenting traffic volumes on surrounding streets; 
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• the cumulative impacts have not been considered, arising from the completion of 168 
Walker Street, and proposed developments at 45 McLaren Street, 173-179 Walker Street, 
and the proposed school at 41 McLaren Street; 

• it does not consider the significant increase in pedestrian traffic associated with the 
opening of the northern portal to the Victoria Cross Metro Station; 

• it does not consider impacts arising from the future operation of the Western Harbour 
Tunnel project. 

 
Other traffic related issues identified by submitters in relation to the proposal included: 
• increased demand for on-street parking; and 
• the proposed childcare centre will exacerbate traffic impacts. 
 
Some submissions suggested alternative solutions including: 
• that vehicular access be provided entirely off Elliot Street at the rear of the site, or off 

both Elliot Street and McLaren Street; 
• reducing the speed limit in the immediate locality; and 
• reducing the level of on-street parking in the locality. 
 
4.1.1. Comment 
 
Transport & Parking Impact Assessment (T&PIA) 
 
The data and conclusions contained within the exhibited T&PIA is reflective of the time when 
it was prepared and was deemed acceptable for the purposes of initial assessment at the time 
of the Planning Proposal’s lodgement in 2021. However, due to the length of time that had 
passed between lodgement and exhibition, the immediate area surrounding the subject site 
has undergone change and warrants the re-examination of the base traffic data to determine 
if the proposal is likely to have a detrimental impact on the surrounding road and transport 
systems. 
 
On this basis, on 18 February 2025, Council requested the proponent to provide an updated 
T&PIA to address the following: 
 

• include a new assessment of the base case (Section 2), to reflect the completion and 
operation of the following new developments: 
o Northern Portal to the Victoria Cross Metro Station; 
o the mixed-use development at 168 Walker Street; 
o the school at 41 McLaren Street. 

• include a new assessment in relation to the potential impacts (section 3) arising from 
the new development and network changes, addressing: 
o the change to the residential parking rates under North Sydney DCP 2013 (within 

section 4); 
o future impacts arising from the approval of a new mixed use development at 45 

McLaren Street; 
o future impacts arising from a future approval of a residential development at 173-

179 Walker Street and 7-17 Hampden Street; 
o future impacts associated with the operation of the Western Harbour Tunnel; 



  
 

 
Council Meeting 26 May 2025 Agenda  Page 15 of 412 

 

• consider traffic flows during peak school times in addition to traditional peak work 
times, especially given the number of schools in the immediate location. 

 
On 14 April 2025, Council received a revised T&PIA and Green Travel Plan addressing the 
aspects identified in Council’s request for additional information. With regard to traffic 
generation impacts, the revised T&PIA concluded: 
 

It is not expected that the planning proposal at 52 McLaren Street will cause the operation 
of the McLaren Street and Walker Street intersection to operate below an acceptable 
performance level based on the findings of the assessment. Traffic generated by the 
planning proposal is expected to result in a minor increase in delay at the intersection of 
McLaren Street and Miller Street, especially in the AM peak, where the intersection is 
expected to operate near capacity. 
 
Analysis of the 2035 future year modelling results for the McLaren Street / Miller Street 
intersection identified: 

 
– The intersection is operating near capacity, not including any traffic generated by the 

planning proposal, with an increase in overall intersection delay of 22 seconds 
modelled from existing conditions. The key movements that are expected to be 
operating at or near capacity and may require upgrades are: 
• The right turn on the north approach (Miller Street). 
• The through and right turn movements on the west approach (McLaren Street). 

– The planning proposal is forecast to generate 52 vehicles in the AM peak hour when 
the performance of the intersection is at a LoS [Level of Service] E. This comprises 
approximately 20 percent of the total increase in traffic at the intersection to 2035 
(total increase of 251 vehicles). As such, the increased delay is expected to 
predominantly be driven by background traffic growth in the area for which a 
conservative rate has been used. 

 
As a result, the planning proposal is not expected to have an unreasonable impact on the 
surrounding road network. To minimise the potential impact of the planning proposal on 
the surrounding road network, measures should be undertaken as per the GTP [Green 
Travel Plan] to encourage the use of alternative travel modes to reduce the number of 
vehicles generated by the planning proposal. 

 
The T&PIA adequately demonstrates, that in addition to other development in the locality, 
the intersections in the locality will continue to operate within capacity limits at all times of 
the day. It is noted that future measures may be required to improve the operation of the 
Miller and McLaren Streets intersection in the future, once it reaches capacity. However, the 
need to undertake any relevant upgrade of this intersection is largely attributable to external 
traffic generation, rather than the development itself. 
 
With regard to the future operation of the Western Harbour Tunnel and Warringah Freeway 
upgrades, the T&PIA states that these works are not expected to impact upon the operation 
of Mclaren Street directly. However, changes to vehicular traffic destinations may change as 
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a result of these new connections. In addition, potential changes to commuter behaviour 
(including transport modal shift) may affect the functionality of the road network. 
 
It is further recognised that Transport for NSW did not raise an objection to the progression 
of the Planning Proposal, noting the subject site’s proximity to the Victoria Cross Metro and 
North Sydney Train Stations, the proposal’s low level of traffic generation potential, and 
limited on-site car parking provision. 
 
In an environment where ambitious housing targets are being set by the NSW Government 
across Metropolitan Sydney, this is a much more sensible and sustainable location to 
accommodate housing growth, compared with many of North Sydney’s neighbourhood areas. 
 
Childcare Centre Impacts 
 
The level of likely impact has been addressed within both the original and the revised T&PIA. 
As demonstrated in the revised T&PIA, the development as a whole, including the childcare 
centre, is deemed to have an acceptable level of impact on the surrounding network, with 
the childcare centre component only contributing to approximately 20% of all trips to and 
from the development on a weekday. 
 
On-Street Parking 
 
The proposal does not seek to modify the extent of on-street parking in the vicinity of the site, 
which is unlikely to change post-development. The suggested demand for on-street-parking 
is questioned, given that any proposed development on the site will need to provide on-site 
carparking, and that the site is well served by mass and high frequency public transport, 
minimising the need to rely on private transportation. 
 
Vehicular Access 
 
Whilst providing vehicular access to Elliot Street (in part or full) may alleviate vehicular 
conflicts along McLaren Street, it also has the potential to negatively impact on the delivery 
of a number of long-term strategic goals. 
 
Elliot Street is identified in Council’s Civic Precinct Planning Study and Public Domain Strategy 
as a future shareway, with a focus on pedestrian priority.  In particular, Elliot Street, along 
with the proposal’s dedicated pedestrian through-site link, will positively contribute to an 
additional pedestrian-focused route between the heart of the North Sydney Centre and St 
Leonards Park. Any additional increase in vehicular traffic movements along Elliot Street 
would be inconsistent with achieving this long-term goal and is therefore not supported. 
 
4.1.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended with regard to traffic related issues. 
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4.2. Overshadowing / Solar Access 
 
34 submissions objected to the proposal on the basis that it would result in a loss of solar 
access to existing buildings in the surrounding area, particularly to the western façade of the 
recently-completed building at 168 Walker Street located immediately to the east of the 
subject site, and northern-facing apartments at 39 Mclaren Street and 237 Miller Street, 
located immediately to the south of the subject site. 
 
One submission also suggested that the proposal would also reduce the solar access to Ted 
Mack Park to the west of the subject site. 
 
Many submitters suggested that the issues regarding overshadowing and solar access could 
be mitigated by reducing the proposal’s height and/or the swapping positions of the proposed 
towers, such that the eight-storey tower is located over the southern portion, and the 24-
storey tower is located over the northern portion of the site. 
 
4.2.1. Comment 
 
NSDCP 2013 adopts the solar access controls under the Apartment Design Guidelines (ADG) 
for developments incorporating residential flat buildings.  In particular, the ADG recommends 
that in dense urban areas such as North Sydney, at least 70% of all apartments should receive 
a minimum of two hours of solar access between 9am and 3pm at the Winter Solstice. It is 
also further noted that the ADG states: 
 

Achieving the design criteria may not be possible on some sites. This includes: 
• where greater residential amenity can be achieved along a busy road or rail line by 

orientating the living rooms away from the noise source 
• on south facing sloping sites 
• where significant views are oriented away from the desired aspect for direct sunlight 
Design drawings need to demonstrate how site constraints and orientation preclude 
meeting the design criteria and how the development meets the objective. 

 
The objectives relevant to the design criteria are: 
 

4A-1: To optimise the number of apartments receiving sunlight to habitable rooms, 
primary windows and private opens space. 

4A-2: Daylight access is maximised where sunlight is limited. 
 
The ADG defines solar access as “the ability of a building to receive direct sunlight without the 
obstruction from other buildings or impediments, not including trees. Sunlight is direct beam 
radiation from the sun” and daylight access as “consists of sunlight and diffuse light from the 
sky. Daylight changes with the time of day, season and weather conditions”. 
 
The prevailing topography in the immediate locality is generally south-facing and views are 
afforded towards Sydney Harbour, where they are not obstructed by existing tall buildings 
within the North Sydney Centre.  Accordingly, the desire to achieve strict technical compliance 
with the design criteria is already compromised, as more dwellings are likely to be located on 
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the southern sides of buildings due to both topography and views. This outcome was 
anticipated under the CPPS when setting its desired outcomes. 
 
The proponent had demonstrated through the Planning Proposal and Urban Design Report 
that the proposed built form envelope will have an acceptable level of overshadowing impact, 
largely achieved by incorporating suitable setbacks to its boundaries, regulating the built form 
envelope away from other residential towers, the stepping of the built form to the north, and 
minimising tower widths in an east-west orientation. The degree of solar impact was also 
considered acceptable in Council’s initial assessment of the proposal, being generally 
consistent with the outcomes of the CPPS. 
 
In light of the submissions made, Council has reassessed the degree of impact. This has been 
determined with regard to the comparison between the existing planning controls and the 
proposed planning controls, consistent with the approach adopted by the proponent in their 
initial assessment. It is not considered reasonable to assess the proposal against the current 
situation (i.e., no development on the site), as a proposal could still be approved under the 
current planning controls, resulting in future impacts. 
 
Degree of Impact to 237 Miller Street 
 
The Planning Proposal and Urban Design Report suggests that the majority of apartments at 
237 Miller Street would be able to achieve greater than the minimum required two hours 
between 9am and 3pm at the Winter Solstice. 
 
Further analysis has determined that under the current planning controls, approximately 58% 
of apartments within 237 Miller Street receive at least two hours of sunlight between 9am 
and 3pm at the Winter Solstice, which is less than the technical requirements with the ADG.  
If the proposal were to proceed, then the quantum of apartments receiving a minimum of 
two hours would remain unchanged. This is due to the impact being largely limited to the 
apartments on the northern façade which currently receive well in excess of the minimum 
two hour requirement, and will not result in that access being reduced to below the minimum 
requirement. 
 
It is also recognised that there will also be increased impacts to some apartments on the 
eastern elevation of 237 Miller Street, which currently do not meet the technical minimum 
two hour solar access requirement under the ADG. 
 
Given the existing extent of solar access being below the technical requirements for the ADG, 
the Planning Proposal also investigates the ability of dwellings to achieve daylight access. In 
particular, it demonstrates at least 80% of apartments will be able to receive at least two 
hours of daylight access at the winter solstice. 
 
Degree of Impact to 39 McLaren Street 
 
The Planning Proposal and Urban Design Report do not indicate what quantum of apartments 
at 39 McLaren Street are able to meet the minimum solar access requirements, other than 
those located on the northern façade. 
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Further analysis has determined that under the current planning controls, approximately 27% 
of apartments at 39 McLaren Miller Street would receive at least two hours of sunlight 
between 9am and 3pm at the Winter Solstice which is less than the technical requirements 
with the ADG. If the proposal were to proceed, then the quantum of apartments receiving a 
minimum of two hours would remain unchanged. This is due to the impact being largely 
limited those apartments on the northern façade which currently receive well in excess of the 
minimum requirements and will not result in that access being reduced to below the 
minimum requirement. 
 
It is further recognised that impacts to the eastern and western facades of 39 McLaren Street 
will remain largely unchanged as a result of existing overshadowing impacts by 168 Walker 
Street and 237 Miller Street. 
 
Given the existing extent of solar access being below the technical requirements for the ADG, 
the Planning Proposal also investigates the ability of dwellings to achieve daylight access. In 
particular, it demonstrates that the proposal will result in at least 30% of apartments being 
able to receive at least two hours of daylight access at the winter solstice, which is 3% greater 
than the existing planning controls would allow for. This has largely been achieved by 
incorporating a 6m setback to the subject site’s eastern boundary. 
 
Degree of Impact to 168 Walker Street 
 
The Planning Proposal and Urban Design Report suggest that the majority of apartments at 
168 Walker Street will be able to achieve greater than the minimum two hours between 9am 
and 3pm at the Winter Solstice. 
 
Further analysis has determined that under the current planning controls, approximately 68% 
of apartments at 168 Walker Street are able to receive at least two hours of sunlight between 
9am and 3pm at the Winter Solstice, under the current planning controls, almost technically 
compliant with the ADG. One of the reasons for the existing technical non-compliance is due 
to the high portion of purely south-facing apartments within the development (comprising 
approximately 31% of total apartments, compared to the ADG’s recommended maximum of 
15%). 
 
If the proposal were to proceed, then the quantum of apartments receiving at least two hours 
of solar access would be slightly reduced to approximately 64%. In particular, the apartments 
in the south-western corner to 168 Walker Street would have the solar access to their western 
façades reduced from approximately two-three hours to one-two hours. The apartments 
located on the northern-western corner would receive no impact on the solar access to their 
northern facades but would have a reduction to their western façades from approximately 
three hours to two-three hours. 
 
Despite the technical non-compliance for solar access to the south-western apartments, the 
proponent has demonstrated that those apartments affected on the western façade are 
capable of receiving a high level of daylight access (three-four hours) as demonstrated in 
Figure 1.  This has largely been achieved through the provision of a large building separation 
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between 168 Walker Street and future development at 52 McLaren Street (a minimum of 
24m). 
 

 
LEGEND 

Extent of increased 
overshadowing 
impact 

 
 

 
 
 
FIGURE 1: 
Extent of reduced daylight access to 168 Walker St 
Extract from the Urban Design Report (pg 91) 

 
Summary of impacts to adjoining properties 
 
In a dense urban environment, there is an inevitable degree of overshadowing expected when 
significant redevelopment occurs. 
 
Whilst the ADG sets some base numerical standards for solar access, it also notes that these 
numerical standards may not always be able to be met depending upon the locational 
context.  Of particular note: 
• the subject site is located in an area of significant change arising from the construction of 

the Victoria Cross Metro Station; 
• the locality is subject to substantial falls in topography to the southeast with distant views 

to Sydney Harbour; 
• no dwelling on a neighbouring site will result in complete or dramatic loss of its solar 

access at the Winter Solstice; and 
• the proponent has demonstrated that neighbouring dwellings will receive a reasonable 

level of access to daylight, being generally greater than 2 hours at the winter solstice. 
 
Furthermore, during the preparation of the CPPS, it was recognised that, whilst additional 
height and density may lead to impacts on residential amenity (such as solar access), the 
concentration of appropriate mixed-use development in close proximity to mass public 
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transport, employment, and services would better accommodate significant housing and job 
targets, than dispersing this growth throughout more sensitive neighbourhoods with lower 
levels of accessibility. This approach is particularly relevant in the current climate of 
particularly ambitious NSW Government housing growth targets and aggressive policy 
settings to achieve these where in some instances, planning powers are now actively being 
taken out of Council’s hands. 
 
At the time the CPPS was being prepared, Council received some level of support from the 
community to unlock additional development capacity within the Precinct, provided 
commensurate public benefits are delivered to meet the needs of the community, and efforts 
are made to limit impacts of new buildings. 
 
The proponent is proposing a number of public benefits in line with the community-endorsed 
CPPS, including community facilities and a public pedestrian dedicated through-site link. In its 
planning, the proposal was included to allow for the rehousing of the existing Kelly’s Place 
childcare facility to free up an area for much-needed public open space around the Crows 
Nest station. 
 
Acknowledging these solar impacts, on balance, the proposal is considered a reasonable 
planning outcome, having regard to both the site and broader strategic planning outcomes. 
 
Repositioning Tower Height 
 
Whilst repositioning the tower heights, as suggested in some submissions, could improve 
solar access to properties immediately to the south of the subject site, it would also result in 
increased solar access impacts to dwellings within 168 Walker Street. In particular, it is likely 
that the total number of neighbouring apartments affected by pursuing this solution would 
significantly increase, especially those located on the northern façade of the building at 168 
Walker Street, within its two western segments. Furthermore, repositioning of the tower 
heights would result in a poor transitioning of height to the north, potentially have negative 
impact on the heritage values of properties to the north, as well as additional visual impact 
upon the setting of, and when viewed from, Ted Mack Park. 
 
Overshadowing of Ted Mack Park 
 
Some submitters suggested that the proposal would overshadow Ted Mack Park, located to 
the west of the subject site. Ted Mack Park is incapable of being overshadowed year-round 
between the key hours of 9.00am to 3.00pm, due to its relative position, orientation, and 
distance from the subject site. 
 
4.2.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended with regard to overshadowing and solar access related issues. 
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4.3. Loss of views 
 
33 submissions stated that the proposal would result in the loss of views to neighbouring 
apartments; many stated that the proposal would result in the complete loss of views from 
their apartments. The majority of these submissions were from residents residing in the 
western wing of 168 Walker Street, located immediately to the east of the subject site. The 
remaining submissions were from residents living to the south of the site at 221 and 237 Miller 
Street, and 39 McLaren Street. 
 
A number of submissions stated that the Visual Impact Assessment and Planning Proposal do 
not adequately assess the level of view loss from 168 Walker Street, which is considered to 
be substantial. 
 
Some stated that the View Impact Analysis was outdated as it did not consider the most 
current international Guidelines for Landscape and Visual Impact Assessment and had 
inaccurately identified the value of some of the views that would be impacted. 
 
Many submitters suggested that the issues regarding view loss could be mitigated by reducing 
the proposal’s height and/or the swapping positions of the proposed towers, such that the 
eight-storey tower is located over the southern portion, and the 24-storey tower is located 
over the northern portion of the site. 
 
4.3.1. Comment 
 
There appeared to be some confusion with regard to the assessments undertaken in relation 
to view impacts and view loss. 
 
Visual Impact Assessment (VIA) 
 
Many of the submitters who raised view loss as an issue, stated that the VIA did not consider 
private view loss. The VIA focuses its analysis on visual impacts towards the site from the 
public domain. This was clearly outlined within Section 2 of the VIA. Furthermore, that Section 
also stated that the VIA did not undertake an analysis of private view loss, which would be 
dealt with within the Urban Design Report. 
 
With regard to the utilisation of the most current Guidelines for Landscape and Visual Impact 
Assessment, it is noted that a document entitled Notes and Clarifications on aspects of the 
3rd Edition Guidelines on Landscape and Visual Impact Assessment (GLVIA3) was published in 
August 2024. The Gateway Determination enabling the Planning Proposal to proceed to public 
exhibition was granted on 22 March 2024, which pre-dated the publication of these 
clarification Guidelines. Therefore, there was no ability to request revision of the VIA prior to 
publicly exhibiting the Planning Proposal. 
 
Notwithstanding the publication of these clarification Guidelines, they did not incorporate 
any wholesale changes to the existing Guidelines, with the general approach to visual 
assessment remaining largely unchanged. 
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It should be recognised that GLVIA 3 is a guidance document only, and that assessors who use 
it are not mandated to follow it but encouraged to do so as a matter of best practice. 
 
Council is satisfied that the VIA as exhibited was sufficient to determine the level of impact of 
the proposal as viewed from the public domain, notwithstanding any changes arising out of 
the publication of Notes and Clarifications on aspects of the 3rd Edition Guidelines on 
Landscape and Visual Impact Assessment (GLVIA3). 
 
Some submitters stated that the VIA inaccurately identified the value of some of the views 
that would be impacted upon. It would appear, however, that the submitters had incorrectly 
sought to apply the tests and values associated with private domain impacts rather than the 
public domain, upon which the VIA was undertaken. For instance, views westwards along 
McLaren Street from ground level in the public domain are very different from the views 
experienced from the upper levels of 168 Walker Street in the same direction. 
 
Private View Loss - Planning Proposal & Urban Design Report 
 
It is recognised that both the Planning Proposal and Urban Design Report specifically address 
potential view loss from 39 McLaren Street and 237 Miller Street but is silent with regard to 
impacts from 168 Walker Street. It is further recognised that the impacts from 168 Walker 
Street were not considered in detail during the initial assessment of the planning proposal. 
 
Given that the development at 168 Walker Street has since been completed and is largely 
occupied, a further evaluation has been undertaken as part of this post-exhibition report to 
ensure that this issue has been adequately considered before making a recommendation as 
to whether the proposal should proceed or not. 
 
Rights to a View 
 
Many submitters suggested that the proposal will completely obstruct or significantly impact 
upon their views, and that the degree of impact is inconsistent with the application of the 
planning principle established by the Land & Environment Court relating to view loss in 
Tenacity Consulting v Warringah Council (2004) NSWLEC 140 (“Tenacity”). 
 
Whilst the Courts have acknowledged that views from a person’s home can have considerable 
value, that does not mean that a person has the power to protect and maintain their view as 
a legal, proprietary right. 
 
A property owners’ right to views (or lack thereof) is a long-settled legal principle, most 
notably examined and established by the High Court in Victoria Park Racing & Recreation 
Grounds Co Ltd v Taylor (1937); it was found that nobody has a proprietary right to a view. 
 
The Land & Environment Court’s ‘planning principles’ are not binding law. They are described 
by the Court as a statement of desirable outcomes from a set of reasoning aimed at reaching 
a planning decision, or a list of appropriate matters to be considered in making a planning 
decision. Although a planning principle is not binding on a decision-maker, the Court will try 
to apply the principle consistently in appeals before it, unless it is inconsistent with the 
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Council’s applicable controls. If a planning principle is observed by the Council when assessing 
a development, the planning decision is more likely to be sound in the eyes of the Court. 
 
In other words, if an application is made to a Council for development which has the potential 
to impact on neighbouring views, then it is desirable that the Council assess the impact on 
views in accordance with the four-step process set out in Tenacity, including determining 
whether the impact is negligible, minor, moderate, severe, or devastating. 
 
It should be further noted that the Tenacity planning principle relates to the assessment of 
development applications, not planning proposals. Despite this, matters relating to “view 
sharing” were considered when Council prepared the Civic Precinct Planning Study and are 
imbedded in Council’s existing planning controls. 
 
However, Tenacity does not provide that anyone has a proprietary right to retain all, or part 
of, the views enjoyed (or capable of enjoyment) from their land. The Court specifically 
acknowledges that entire loss of a view in some cases could be reasonable in the 
circumstances. Also, the case is merely concerned with the planning decision and does not 
deal with whether a landowner can enforce any right to a view against another landowner. 
 
Degree of Impact to 168 Walker Street 
 
It is recognised that the largest impact to views will be to those apartments situated on the 
western-most elevation of 168 Walker Street. It is unreasonable to assume that nothing will 
be constructed on the subject site, and therefore the extent of impact is largely restricted to 
those apartments located above Level 11 at 168 Walker Street, which generally reflects the 
current maximum height limit of the subject site (RL 110). 
 
The proposed built form envelope has been positioned to minimise impacts to existing views; 
no view will be completely removed from an apartment at 168 Walker Street. 
 
The western elevation to 168 Waker Street is limited to two apartments per floor, each of 
which have dual aspects to the north and west, or the south and west. The submitters to 
these apartments largely suggest that their sole views are to the west only, which is not 
entirely accurate. 
 
The extent of potential view loss from apartments on the western facade of 168 Walker Street 
is illustrated in Figures 2 and 3. These Figures are illustrative only and do not necessarily 
determine the full extent of views currently or proposed to be available in every situation, but 
have been determined on the following basis: 
• views are taken from a central point along the northern, western, and southern facades 

of affected apartments; 
• it is assumed that views southwards between 237 Miller Street and 171 Walker Street 

are obstructed by existing buildings in the North Sydney Centre (some higher-level 
apartments may be afforded a wider view over some of these buildings); 

• it is assumed that views are obstructed by the Rydges Hotel at 54 McLaren Street (some 
higher-level apartments may be afforded a wider view over Rydges Hotel); 
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• view loss from the proposal is limited to the proposed 24-storey component of the 
reference design on the subject site, as the proposed eight-storey component complies 
with the current and proposed height limit over that portion of the site. 

 

 

 

 
 
 
FIGURE 2: 
168 Walker Street, North-west Apartment 
- Indicative View Impacts 

 
As demonstrated in Figure 2, the western facades of the north-western located apartments 
currently have a view range of approximately 115 degrees (as indicated in blue), spanning 
from the south-west to the north. This view range takes in district views as far as the Blue 
Mountains, and also takes in the skylines of Parramatta, St Leonards, and Chatswood. The 
proposal will result in approximately 75% of that existing view being obstructed, with views 
to the north and north-west still available. 
 
The northern façade has an approximately 85-degree view range from the west to the north 
(indicated in purple), incorporating district views and views of the skylines of St Leonards and 
Chatswood. The proposal will result in approximately 75% of that existing view being 
obstructed, with views to the north-northwest still available. 
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Extent of view loss from northern facade
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There is also an approximately 12-degree wide long distance slot view to the north-east 
between the Rydges Hotel and the building at 168 Walker Street. This view remains 
unimpeded.   
 
Higher-level apartments on the northern facades would be impacted even less, with their 
view range reducing by approximately 15%, from 145 degrees to 125 degrees. 
 

 

 

 
 
 
 
FIGURE 3: 
168 Walker Street, South-west Apartment 
- Indicative View Impacts 

 
As demonstrated in Figure 3 the western facades of the south-western located apartments 
currently have a view range of approximately 120 degrees (indicated in blue), spanning from 
the south-west to the north. This westerly view range takes in district views as far as the Blue 
Mountains, and also takes in the skylines of Sydney Olympic Park, Parramatta, St Leonards, 
and Chatswood. The proposal will result in approximately 62% of that existing view being 
obstructed, with views to the south-west and north still available. 
 
The southern facade has an approximate 10-degree slot view to the south-west, and an 
approximate 60-degree view range from the south-east to the east (indicated in orange), 
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which incorporates views of parts of Sydney Harbour. None of these views are impacted upon 
as a result of the Planning Proposal. 
 
The above analysis demonstrates, that whilst there is an impact on views associated with the 
proposal, the proposal will not completely obstruct those views. Furthermore, the degree of 
view loss in a highly urbanised area is considered reasonable. 
 
Degree of Impact to 237 Miller Street 
 
Impacts to 237 Miller Street are minor, as demonstrated in the Planning Proposal and Urban 
Design Report. This is primarily due to the proposed built form envelope being offset against 
the primary views to the north and west. 
 
If a building was to be constructed in accordance with the current planning controls, it would 
result in only the apartments on the top five levels of 237 Miller Street having their views 
partially obstructed. The degree of impact on these views is considered to be in the order of 
15% of the current overall view range from the northern façade (refer to Figure 4), utilising 
the same principles used for determining the impacts to 168 Walker Street. 
 

 

 

 
FIGURE 4: 
237 Miller Street 
- Indicative View Impacts 
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Degree of Impact to 39 McLaren Street 
 
Impacts to 39 McLaren Street are considered acceptable, as demonstrated in the Planning 
Proposal and Urban Design Report and are improved when compared to the current set of 
planning controls applying to the site. In particular, the proposal would allow slot views to the 
north between the proposal’s built form envelope and Rydges Hotel. 
 
If a building was to be constructed in accordance with the current planning controls, it would 
result in only the apartments on the top two levels of 39 McLaren Street having their views 
partially obstructed. The degree of impact on these views in considered to be in the order of 
21% of the current overall view range from the northern façade (refer to Figure 5), utilising 
the same principles used for determining the impacts to 168 Walker Street. 
 
However, the proposed built form envelope will improve over that possible under the current 
controls, by enabling slot views to the north between the subject site and the Rydges Hotel, 
whilst retaining broader views to the north-west. 
 

 

 

FIGURE 5: 
39 McLaren Street 
- Indicative View Impacts 
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Civic Precinct Planning Study (CPPS) 
 
In its preparation, the CPPS acknowledged that the Precinct’s primary views were to the 
south-east towards Sydney Harbour, and that these views should be shared where practical. 
Limited emphasis was provided on the views to the west and north as they did not contain 
significant elements such as harbour or iconic views or were generally more distant from 
properties within the Precinct as a whole. Whilst it is acknowledged that views to the west 
are currently enjoyed by the occupants of 168 Walker Street, the expectation of full retention 
of those longer distant views (such as to the Blue Mountains) it is not practical in a dense 
urban environment, and requirements to accommodate additional growth. 
 
Repositioning Tower Height 
 
Whilst repositioning the tower heights (as suggested in some submissions) could marginally 
improve views to dwellings in the western wing of 168 Walker Street, located immediately to 
the east of the subject site, it would also result in increased solar access impacts to dwellings 
at 168 Walker Street. It is considered that access to direct sunlight is an equally valid planning 
consideration, in terms of a dwelling’s liveability and amenity. Furthermore, despite a loss of 
some views to the west, the entire view and outlook will not be completely obstructed. 
 
Repositioning the tower heights would have limited impact on the ability to maintain views 
to the north from residential apartments located to the south of the subject site. 
 
4.3.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended in relation to view loss issues. 
 
4.4. Loss of visual privacy 
 
28 submissions stated that the proposal will result in a loss of privacy to existing buildings in 
the surrounding area, particularly to the development at 168 Walker Street (Aura), located 
immediately to the east of the subject site, and 237 Miller Street and 39 McLaren Street to 
the south. It was stated that the loss of privacy was attributable to the proposed height of the 
building, the degree of building separation from the anticipated built form, and that the 
western façade of 168 Walker Street is fully glazed. 
 
Some had suggested that the heights of the proposed towers should be swapped to increase 
the level of separation between buildings, thereby reducing potential privacy concerns. 
 
4.4.1. Comment 
 
The proposed building envelope has been established with regard to the minimum building 
separation and setback requirements under the Apartment Design Guide (ADG). In particular, 
the concept design clearly shows that the proposed built form envelop maintains a minimum 
separation of: 
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• 24m to 168 Walker Street and is typically larger than this due to the skewed boundary 
between the properties and irregular alignment of the western façade to the boundary; 

• approximately 32m to 39 McLaren Street; and 
• approximately 34m to 237 Miller Street. 
 

 
FIGURE 6: Proposed Building Separation (Extract from Urban Design Report, pg 13) 

 
Increased levels of privacy can be further considered at the development application stage 
through architectural design (e.g., window sizing, location, and orientation) and incorporation 
of architectural treatments (e.g., use of opaque glazing, privacy screens etc.). 
 
4.4.2. Recommendation 
 
That the Planning Proposal and amendments to NSDCP 2013 be progressed unamended. 
 
4.5. Height / Bulk & Scale / Density / Overdevelopment 
 
Most of the issues raised in the submissions directly related to the proposed increase in the 
height limit (e.g., overshadowing, views, and privacy). To alleviate the potential impacts, 
many submissions requested that the height controls be lowered, retained as existing, or even 
reduced below existing. 
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4.5.1. Comment 
 
Amenity issues (i.e., solar access, views, and privacy) arising with regard to the proposed 
height, have been addressed elsewhere in this report. 
 
The current planning controls applying to the site enable the construction of an approximately 
10-storey high mixed-use building.  It is further noted that a concept development application 
for the site approved by the State Government in 2011 permitted a part eight-storey (to RL 
101 across the southern portion) and part 12-storey (to RL 118 across the northern portion) 
mixed use building, which was in excess of the planning controls. 
 
Only enabling an eight-storey building to be constructed on the site as suggested by some 
submitters would require a further reduction in the current permitted height controls, which 
is contrary to meeting the relevant s.9.1 Ministerial Guidelines, as it would reduce the site’s 
residential accommodation and employment floor space capacity and therefore would be 
difficult to justify, especially when there is significant pressure to deliver additional housing. 
 
The existing height limits applying to the subject site were set before the Sydney Metro was 
conceived and delivered. The introduction of the northern portal to the Victoria Cross Metro 
Station was a key driver in Council instigating the CPPS. In particular, it sought to determine 
how Council could responsibly respond to increased transport accessibility associated with 
the construction of the Metro and manage associated increase in developer-led planning 
proposals. The CPPS is a place-based planning strategy which seeks to outline the desired 
future character of the Precinct, providing a balance between allowing additional 
development in areas of low sensitivity whilst protecting those with high levels of sensitivity.  
This was a proactive planning initiative, to avoid opportunistic and ad-hoc proposals for high 
rise development in the absence of a planning framework. This is increasingly more relevant 
given the operation of the NSW Government’s Housing Delivery Authority, which is facilitating 
a number of large-scale applications for housing, many of which seek significant variations to 
planning controls, with little reference to the local community (refer to the separate report 
on this issue being considered at this same meeting).  
 
In developing the built form controls for the subject site, including height, the following 
objectives were identified in the CPPS: 
• Deliver jobs and housing growth on the fringe of the CBD in areas with additional 

transport infrastructure 
• Provide a height transition between the commercial core of the CBD and the low-scale 

conservation area to the north 
• Protect the amenity and sunlight of existing and proposed public open spaces identified 

in this study and in the Ward Street Masterplan 
• Adopt view sharing principles to retain Harbour views for occupants of existing residential 

towers where possible 
• Complete the North-South pedestrian laneway link from North Sydney train station to St 

Leonards Park 
• Preserve the Heritage Conservation Area (HCA) along Ridge Street 
• Deliver new open space identified under Action 8 
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The proposal adequately demonstrates its ability to meet these objectives. In addition, the 
proposal is generally consistent with the built form outcomes envisaged for the site. It is 
further noted that following lodgement, Council staff negotiated a reduction of the height of 
the northern tower (by six storeys) to eight storeys, in comparison to that suggested as 
appropriate under the CPPS (14 storeys), to provide a more sensitive transition in scale and 
interface to development located to the north and north-west of the site. 
 
Whilst it is recognised that there are amenity impacts to adjoining residential apartments in 
terms of solar access, views, and privacy, the proposal’s height, scale, and bulk has been 
adequately moderated to minimise those impacts, positively responds to the locality’s 
evolving context, and promotes integrated land-use and planning principles. Furthermore, 
some of the amenity issues can be further addressed at the DA stage through appropriate 
detailed architectural design. 
 
4.5.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended in relation to visual privacy. 
 
4.6. Property Value 
 
15 submissions objected to the proposal due to the likely loss in property value associated 
with the redevelopment of the subject site generally in line with the outcomes envisaged 
under the Planning Proposal. In particular, the loss of value was largely attributable to the 
potential loss of privacy, solar access, and views. 
 
4.6.1. Comment 
 
A reduction in property values is not a valid planning argument to justify the prevention of 
the progression of a planning proposal or approval of a development application. 
 
All councils in NSW are required to determine the best means of accommodating additional 
dwellings and employment floor space to satisfy the future demand and needs of a growing 
population. Noting that the North Sydney LGA is a relatively confined area and already heavily 
urbanised, there are limited locations where additional density may be readily 
accommodated, whilst managing impacts on the wider community. 
 
Council has sought to increase density in locations that can leverage and benefit from existing 
infrastructure, whilst balancing impacts to the environment, heritage, and areas with other 
unique characteristics. Council proactively seeks to implement this response through place-
based planning. This was achieved when Council completed its CPPS in 2020 which included 
a future direction for the subject site. The Planning Proposal is consistent with this future 
direction and it is therefore not unreasonable in terms of anticipated uplift in the locality. 
 
Whilst it is unfortunate that some neighbouring apartments will experience some impacts in 
terms of solar access, privacy, and views, the anticipated proposed built form outcome has 
been carefully advanced with Council over a number of years, in an effort to work towards 
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managing impacts to ensure that they are reasonably balanced in the context of increasing 
density in a highly urbanised area. 
 
4.6.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended in relation to property value issues. 
 
4.7. Alternative Use for the Site 
 
14 submissions questioned the need to accommodate more housing and commercial space 
on the subject site. Many suggested that the site is surplus to the State’s needs and an 
alternative community-focused land use should be implemented. The following alternative 
uses were suggested: 
• public open space (11); 
• childcare centre (3); 
• commuter car park for Metro passengers (2); 
• low scale development, such as townhouses (2); 
• aged or disabled care (2); 
• a community facility (1); and 
• potential additional access to Victoria Cross Metro Station (1). 
 
Submitters who suggested that the site should be used for public open spaces justified this 
on the basis that there are a large number of local schools in the immediate vicinity of the 
site, and that those schools need access to open space. 
 
Some submissions suggested that the immediate area is already developed to capacity and 
that permitting any additional development will erode the amenity of the area, having a 
negative impact on mental health, arising from a loss in privacy and solar access, increased 
traffic congestion, and noise.  
 
Some suggested that the future use of the site should be determined in consultation with the 
community to ensure the outcome works for everyone, not just the developer. 
 
Two submitters stated that the State Government had acquired the land through compulsory 
acquisition for public infrastructure purposes, and as the land is now to be sold for private 
development profit, this is a misuse of the Compulsory and Mandatory Land Acquisition 
Policy. 
 
4.7.1. Comment 
 
The subject site is zoned MU1 Mixed Use under NSLEP 2013, which permits a very wide variety 
of uses, including recreational areas and facilities. Therefore, there is no immediate need to 
amend the underlying land zoning of the subject site. 
 
However, if the site was to be predominantly restricted for public open space and recreational 
purposes, it would be better to rezone the land to RE1 Public Recreation and undertake any 
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associated consequential amendments such as removal of height of building and minimum 
non-residential floor space ratio controls. Such an amendment cannot be supported as it is 
contrary to s.9.1 Ministerial Directions 5.1 – Integrating Land Use and Transport, 6.1 - 
Residential Zones and 7.1 - Employment Zones. In particular, it would result in reducing the 
capacity to deliver residential accommodation and employment floorspace in an area of high 
accessibility to public transport and services. 
 
When the land was acquired by Sydney Metro, its price was based on the highest and best 
use of the land at the time of purchase. Reducing the land’s development capacity may give 
rise to compensation claims from the current owner or potentially place an obligation on 
Council to acquire the subject site for that public purpose. Council does not have the financial 
capacity to acquire the subject site. 
 
The future use and scale of development of development on the site was previously 
determined through the preparation and adoption of the CPPS, which was subject to wide 
community consultation. Whilst it is recognised a number of new stakeholders have come to 
reside in the vicinity of the site since the adoption of the CPPS, it is considered unreasonable 
to revisit the future use and scale of the subject site, especially given the length of time to 
prepare and adopt a place-based planning strategy for the locality, and the time and 
resources spent by the proponent working with Council to reach the current point, ensuring 
that the proposal is consistent with the vision for the site under the CPPS. As previously 
discussed, in the context of growing demands on Council to identify increased housing supply, 
fundamentally revisiting the capacity of a site to accommodate housing that is so well located 
and serviced, is not supported. 
 
With regard to how the land was first acquired by Sydney Metro, the site was required to 
assist with the construction and delivery of the Victoria Cross Metro Station and was 
appropriately acquired. Given that the Northern Portal to the Victoria Cross Metro Station 
effectively sterilises that portion of the site for its highest and best use, it is not unreasonable 
to consider the relocation of that development potential over the remainder of the site.  
Furthermore, Council has also indicated through its CPPS, that the subject site has the 
potential to accommodate additional development capacity to address ever-increasing 
residential and employment targets set by the NSW Government. 
 
4.7.2. Recommendation 
 
That the exhibited Planning Proposal be progressed unamended in relation to future land use 
issues. 
 
4.8. Outdated & Inaccurate Documents 
 
13 submissions stated that many of the supporting documents are outdated and or contain 
inaccuracies, resulting in the anticipated levels of impacts not being accurately represented.  
In particular, the submitters identified that development in the immediate locality has 
undergone significant change, and additional change is still to come. The following 
developments were identified in the evolving context of the immediate area: 
• the recent completion of the mixed-use development at 168 Walker Street; 
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• the recent commencement of the new school at 41 McLaren Street; 
• the future mixed-use development at 45 McLaren Street; 
• the future residential development at 173-179 Walker Street and 1-17 Hampden Street; 

and 
• the future opening of the Western Harbour Tunnel. 
 
The following documents were specifically identified as being out of date or containing 
inaccuracies: 
• Traffic & Parking Impact Assessment; 
• Visual Impact Assessment; 
• Heritage Impact Assessment; 
• Wind Impact Assessment; 
• Stakeholder Consultation Report; 
 
4.8.1.  Comment 
 
Issues regarding traffic & parking, views, and stakeholder engagement are addressed at 
sections 4.1, 4.3, and 4.11 of this report respectively. The remaining issues are addressed 
below. 
 
Heritage 
 
All submissions that raised heritage as an issue did not elaborate on why the Heritage Impact 
Assessment was deficient, nor how the proposal would impact on the significance of heritage 
items and conservation areas. 
 
The Planning Proposal and accompanying Heritage Impact Assessment were reviewed by 
Council’s Conservation Planners prior to the decision to support the proposal progressing to 
Gateway Determination. The Conservation Planners determined, in the context of the 
evolving character of the area, the proposal was consistent with the strategic vision for the 
site as stipulated under the CPPS, the proposed built form envelope provides an appropriate 
relationship to the heritage items located on adjoining sites, and any resulting impacts are 
acceptable, or can be further addressed at the DA stage. 
 
Wind 
 
Most submitters who raised concern that the Wind Impact Assessment (WIA) was insufficient 
did so on the assumption that it did not contemplate the existence of the completed 
development at 168 Walker Street. This assumption is incorrect, as the WIA clearly makes 
reference to the development at 168 Walker Street as though it had been completed. 
 
Despite the absence of a physical building, wind impacts associated with 168 Walker Street 
can be reasonably measured through computer modelling. Whilst not definitive, it can 
provide a relatively reasonable assumption of what future wind movements will occur and 
what measures can be used to mitigate any negative impacts. In particular, the WIA identifies 
potential impacts and recommends the use of various design and architectural treatments to 
minimise any potential impacts. 
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It should be recognised that, whilst the Planning Proposal does not include a final design (the 
reference scheme serves as a proof of concept only), the Assessment indicates that wind 
impacts resulting from a future development on the site can be adequately managed at the 
detailed design stage. The extent of impact from a final design would need to be reassessed 
at the development application stage, which would necessitate a further detailed WIA. 
 
4.8.2.  Recommendation 
 
That the exhibited Planning Proposal and draft amendments to NSDCP 2013 be progressed 
unamended in relation to issues associated with outdated and inaccurate reports. 
 
4.9. Disclosure of Planning Information 
 
12 submissions objected to the proposal on the basis that Council had failed to adequately 
disclose the existence of the Planning Proposal and the CPPS, and that if known, would have 
affected their decision to purchase a property adjacent to the subject site. 
 
In particular, it was stated that despite the Planning Proposal being initially lodged in 2021, 
the existence of the Planning Proposal did not start appearing on a s.10.7 Planning Certificate 
until public exhibition commenced in December 2024. In addition, some stated that they were 
unable to find any evidence of any relevant development applications or planning proposals 
applying to the subject site on Council’s website. Some submitters also stated that whilst they 
were aware of the CPPS, they were unable to find information on regarding its preparation 
and adoption. 
 
One submitter stated that, if Council proceeds with the progression of the proposal as 
exhibited, they intend to commence legal proceedings regarding: 
• Council’s decision-making processes; 
• the monetary loss in property value; 
• costs associated with the need to move home; and 
• personal damages relating to a reduction in their health and well-being. 
 
4.9.1. Comment 
 
Planning Certificates 
 
A Planning Certificate is a certificate issued under s.10.7 of the EP&A Act and must accompany 
all contracts of sale of real property under the Conveyancing Act 1919 and Conveyancing (Sale 
of Land) Regulations 2017. Planning Certificates contain information on the development 
potential of a parcel of land to which the Certificate relates. It includes the planning 
restrictions that apply to the land on the date the certificate was issued. It should be noted 
that there is no requirement to provide information that relates to planning restrictions on 
adjoining land. 
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There are two main types of Planning Certificates: 
 

Section 10.7(2) Planning Certificate (Basic): 
Contains basic information to satisfy the mandated requirements identified under 
Schedule 2 to the Environmental Planning and Assessment Regulation 2021 (EP&A 
Regulations. 
 
Section 10.7(2)&(5) Planning Certificate (Full): 
Contains all information provided within a Basic Planning Certificate and any additional 
information that a council is of the opinion that should be provide in relation to the 
property. 

 
The minimum requirement for the sale of real property is the obtaining of a Planning 
Certificate addressing the mandatory requirements of s.10.7(2) of the EP&A Act. It is up to 
individuals to determine if they would like the additional information contained in a Full 
Planning Certificate. 
 
With regard to disclosing information pertaining to Planning Proposals, the EP&A Act and 
EP&A Regulations only requires that the Planning Certificate provide the following level of 
information (emphasis added): 
 

1 Names of relevant planning instruments and development control plans 
(1) The name of each environmental planning instrument and development control 

plan that applies to the carrying out of development on the land. 
(2) The name of each proposed environmental planning instrument and draft 

development control plan, which is or has been subject to community consultation 
or public exhibition under the Act, that will apply to the carrying out of 
development on the land. 

(3) Subsection (2) does not apply in relation to a proposed environmental planning 
instrument or draft development control plan if— 
(a) it has been more than 3 years since the end of the public exhibition period for 

the proposed instrument or draft plan, or 
(b) for a proposed environmental planning instrument—the Planning Secretary has 

notified the council that the making of the proposed instrument has been 
deferred indefinitely or has not been approved. 

(4) In this section— 
proposed environmental planning instrument means a draft environmental 
planning instrument and includes a planning proposal for a local environmental 
plan. 

 
In addition: 
 

2 Zoning and land use under relevant planning instruments 
The following matters for each environmental planning instrument or draft 
environmental planning instrument that includes the land in a zone, however 
described— 
(a) the identity of the zone, whether by reference to— 
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(i) a name, such as “Residential Zone” or “Heritage Area”, or 
(ii) a number, such as “Zone No 2 (a)”, 

(b) the purposes for which development in the zone— 
(i) may be carried out without development consent, and 
(ii) may not be carried out except with development consent, and 
(iii)is prohibited, 

(c) whether additional permitted uses apply to the land, 
(d) whether development standards applying to the land fix minimum land 

dimensions for the erection of a dwelling house on the land and, if so, the fixed 
minimum land dimensions, 

(e) whether the land is in an area of outstanding biodiversity value under the 
Biodiversity Conservation Act 2016, 

(f) whether the land is in a conservation area, however described, 
(g) whether an item of environmental heritage, however described, is located on the 

land. 
 
The above requirements clearly state that the notification of a planning proposal is only to 
occur from the point that the planning proposal is placed on public exhibition. That notation 
is to remain until such time as an LEP has been made to give effect to the planning proposal, 
or where the Planning Proposal Authority has resolved not to proceed with the planning 
proposal. 
 
Whilst technically, a Planning Certificate only needs to identify the existence of a planning 
proposal that affects the land to which the Certificate relates, Council notates all planning 
proposals (that have been subject to public exhibition) on Planning Certificates for all 
properties within the LGA, to provide greater levels of transparency. This is to ensure that 
future purchasers understand that the planning controls on adjacent or nearby properties 
may change in the future. 
 
The following message was included on all Planning Certificates from 2 December 2024, which 
coincided with the commencement of the public exhibition of the subject Planning Proposal: 
 

Planning Proposal 6/21 to amend North Sydney Local Environmental Plan 2013 – 52 
McLaren Street, North Sydney (Dept of Planning Ref: PP-2021-5024) 
 
This Planning Proposal seeks to amend the planning controls to North Sydney Local 
Environmental Plan 2013 for land at 52 McLaren Street, North Sydney. In particular, the 
proposed amendments include: 

 
• amend the maximum building height from RL 110m to part RL 107m and RL 156m (8 

and 24 storeys respectively); 
• impose a maximum overall Floor Space Ratio of 5.3:1; and 
• amend the minimum non-residential FSR from 0.5:1 to 1:1. 

 
The Planning Proposal is accompanied by a draft Voluntary Planning Agreement (VPA) 
that proposes to deliver a number of public benefits to the value of approximately $12.5 
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million and a site-specific draft amendment to North Sydney Development Control Plan 
2013 to provide further guidance on an appropriate built form outcome. 
 
The Planning Proposal, draft VPA and draft DCP amendment will be on public exhibition 
from Monday 2 December 2024 to Friday 24 January 2025. 

 
The provision of the above level of information on a Basic Planning Certificate exceeds the 
mandatory requirements under the EP&A Act and Regulations. 
 
Section 10.7(5) of the EP&A Act enables a Council, if it so choses, to include advice on such 
other relevant matters affecting the land of which it may be aware. 
 
Council does not include information of a Full Planning Certificate in relation to the 
preparation and/or adoption of planning studies (including the Civic Precinct Planning Study), 
as such documents do not necessarily result in those desired outcomes being implemented 
and may in some instances give rise to false expectations as to what may eventuate on land 
in the future. This is particularly important in the current planning environment, where State 
Government reforms are more regularly implementing very significant changes to planning 
policies that often erode endorsed local strategic planning outcomes or aspirations. 
 
There are other means by which planning and development information can be disseminated, 
which are described below. 
 
Planning Proposals 
 
As planning proposals are not required under legislation to be publicly notified until they are 
placed on public exhibition, Council proactively seeks to make the community aware of these 
proposals on its website and via “Blue” site notices placed on the subject site from the time 
that they are lodged with Council. This approach was first introduced in 2020. 
 
Once lodged, planning proposals are added to Council’s development tracker which can be 
freely searched by the general public on Council’s website.  Council’s website also contains a 
dedicated page which provides a list of all active planning proposals and indicates at which 
stage they are up to. The webpage also provides direct links back to the development tracker. 
 
Prior to the public exhibition of the Planning Proposal, Council staff note that for the 
uninitiated, navigation and searching through the development tracker was somewhat 
difficult, unless the searcher had all the correct information including the address, application 
number, and year lodged.  Furthermore, there were limitations on the ability to filter out 
planning proposals from development applications, which often got confused with one 
another. 
 
These issues were discussed internally in late 2024 and the functionality of Council’s 
development tracker has since been greatly enhanced it now enables a search for all planning 
proposals ever lodged in one step, rather than searching for “planning proposals”, “year 
lodged”, and “application number” at the same time. 
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When the Planning Proposal was initially lodged in 2021, a “Blue” site notice was placed on 
the subject site, advising of the existence of the Planning Proposal. When the Planning 
Proposal had reached public exhibition stage, it was noted that the “Blue” site notice had 
been removed by someone other than Council. Council accordingly attached a replacement 
“Blue” notice sign at the time that the public exhibition commenced. 
 
Accordingly, despite there being no legislative need to, it is clear that the existence of planning 
proposals from the time of lodgement have been proactively provided by Council within the 
public domain. 
 
Civic Precinct Planning Study (CPPS) 
 
All information relating to the preparation and adoption of the CPPS is accessible via Council’s 
website. 
 
Prior to the website’s comprehensive update in early 2023, a dedicated page was provided 
on Council’s website regarding the preparation and adoption of the CPPS. This information 
was also available through Council’s Yoursay page.  Copies of Council’s reports that related to 
the CPPS could also be found using the search function. 
 
It has been noted that, since the commencement of Council’s new website in 2023, the 
dedicated page for the CPPS was removed and only a copy of the adopted CPPS remains as a 
downloadable document under the “Policies, Plans and Strategies” page. Information on the 
Yoursay page and search function for Council reports is still available. 
 
It is noted that the search function on Council’s main website does not extend to searching 
Council’s Yoursay page, and vice-versa, making it difficult to find the background information.  
This issue was discussed internally, and it was found not to be possible to cross-link the two 
search functions as they are technically hosted on different web pages. Further investigation 
could be undertaken to determine if Council’s website site can be amended to improve access 
to relevant information pertaining to adopted planning studies. 
 
Summary 
 
Council has proactively sought to ensure that information in relation to planning proposals 
and its planning studies are as widely distributed or accessed as possible. This has been 
achieved through: 
• inclusion of information relating to the public exhibition of the planning proposal on all 

planning certificates issued, not just the affected site; 
• maintaining a tracking system on all planning proposals, such that people may become 

aware of a planning proposal from the time that it is submitted with Council; 
• placing site notices on sites subject to a planning proposal from the time of lodgement; 

and  
• maintaining dedicated pages on Council’s website relating to planning studies. 
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These actions are beyond the legislative requirements that Councils are required to follow.  
Potential exists to undertake minor amendments to Council’s website to improve access of 
information relating to adopted planning studies and policies. 
 
4.9.2. Recommendation 

 
1) That the exhibited Planning Proposal progress unamended in relation to how information 

about the Planning Proposal has been made publicly available through the plan making 
process. 

2) Further investigations be undertaken to determine if Council’s main webpage can be 
improved to ensure information is more readily accessible. 

 
4.10. Construction Impacts 
 
10 submissions objected to the proposal on the basis that it would result in adverse amenity 
impacts arising from the construction of a future development on the subject site. Some 
submissions highlighted that residents have had to endure continual construction activity 
impacts from other developments in the immediate locality over the last 10 years without 
respite. The extent of amenity impacts identified by the submitters included noise, dust, 
pollution, and traffic safety. 
 
4.10.1. Comment 
 
Whilst it is recognised that construction impacts can be disruptive, they are typically 
temporary in nature and are not a valid reason to prevent a proposal from proceeding. 
 
As required, potential impacts from construction activities can be mitigated through the 
imposition of appropriate conditions on a development consent issued for any future 
development approved for the site. 
 
Further, it is acknowledged that construction activities on multiple sites in close proximity to 
one another and occurring at the same time can exacerbate these issues. Conversely, having 
multiple developments being constructed concurrently, can lead to an overall reduced impact 
timewise, rather than allowing developments to only be constructed one at a time or with 
very short periods of no development in between. 
 
4.10.2. Recommendation 
 
That the exhibited Planning Proposal be progressed unamended in relation to construction 
impacts. 
 
4.11. Stakeholder Consultation 
 
Nine submissions noted that the information contained in the ‘Consultation and Stakeholder 
Report’ which formed an attachment to the Planning Proposal, reflects consultation that was 
conducted in 2021. However, between that consultation period and the exhibition of this 
Planning Proposal, the number of stakeholders within the vicinity of the site has changed, 
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with the completion of the mixed-use development at 168 Walker Street, and the new school 
at 41 McLaren Street. It was stated that consultation with these new stakeholders should be 
undertaken. 
 
Further, some had noted, that whilst Aqualand (the developer for 168 Walker Street) was 
consulted in June 2021, it was unlikely that they would have been as invested or concerned 
as future long term owners. 
 
4.11.1. Comment 
 
There is no formal requirement for proponents to actively engage with the community prior 
to lodgement of a planning proposal. However, by undertaking early stakeholder 
engagement, it enables the proponent to address any potential issues that may arise from 
the proposed development. This avenue is encouraged in the DPHI’s Local Environmental Plan 
Making Guidelines. 
 
Therefore, the ‘Consultation and Stakeholder Report’ comprises a voluntary and non-
mandatory consultation exercise undertaken by the proponent to determine the scope of 
issues that would need to be addressed in the redevelopment of the site, and to assist in 
refining the envisaged outcomes for the site prior to formal lodgement. 
 
It is noted that Aqualand was contacted by the proponent as part of this consultation exercise, 
but apparently did not provide a response to the applicant in relation to the information 
disseminated. The proponent further confirmed that an online meeting was held with 
Aqualand on 29 July 2021, in which the presentation that was provided to all landowners in 
the vicinity of the site was also presented to Aqualand. It was also confirmed that no response 
was received with regard to the presentation. Furthermore, it was advised that email 
correspondence between Aqualand and the proponent had occurred prior to Aqualand’s pre-
sales launch for 168 Walker Street. 
 
There are no statutory requirements to publicly exhibit a planning proposal before the 
issuance of a Gateway Determination. However, Council sometimes receives submissions in 
response to planning proposals which have been lodged but not determined for the purposes 
of seeking a Gateway Determination. The generation of submissions at this stage of the 
planning process arise from the community becoming aware of their lodgement though 
Council’s application tracker, webpage, and on-site signage. 
 
At the time that the NSLPP considered the initial assessment report on 31 May 2024, 12 
submissions had been received from local residents, including one from Wenona School. The 
issues raised in these submissions were addressed in that assessment report. 
 
The formal public exhibition of the Planning Proposal has provided a further opportunity for 
affected stakeholders (including new ones) to provide comment on the proposal before it is 
determined whether it should proceed or not. As indicated within Section 3 to this report, 
approximately 5,200 property owners and occupiers were notified of the public exhibition of 
the Planning Proposal, which included all owners and occupants of 168 Walker Street and the 
developer of 168 Walker Street. The issues raised by the community, including the new 
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stakeholders with regard to the formal exhibition of the Planning Proposal are addressed in 
this report. 
 
Therefore, despite the changes to the extent and mix of stakeholders in the vicinity of the 
site, there have been a number of opportunities to provide comment on the before a final 
decision is made. 
 
4.11.2. Recommendation 
 
That the exhibited Planning Proposal be progressed unamended in relation to stakeholder 
engagement. 
 
4.12. Consistency with the Civic Precinct Planning Study (CPPS) 
 
Eight submissions identified that the proposal is inconsistent with the outcomes of the CPPS. 
 
Of particular note, most of the submissions advised that the subject site is located in a 
“transition zone” with the desired outcome being to “limit any significant development in this 
area” with the northern end of Miller Street to retain its village characteristics, which is rich 
in culture and heritage. It was suggested that unlike the adjacent building at 168 Walker 
Street, which is located further down from the Civic Precinct with an “elegant architectural 
design and providing a pleasant visual impression”, the proposal is in the transition zone and 
not within the North Sydney CBD, which is more suitable to accommodate additional height. 
 
Some submitters also noted that whilst the proposal seeks to deliver a number of public 
benefits, those public benefits are contrary to the public benefit principles outlined in the 
CPPS. 
 
Some submitters had suggested that a more reasonable approach would have been for 
Council to implement all of the CPPS principles for the transport/transition zone to limit any 
significant development, rather than rely on a site-specific consideration. 
 
4.12.1. Comment 
 
The initial proposal was considered against the adopted outcomes of the CPPS in the 
assessment report considered by the NSLPP on 31 May 2023 and again by Council on 11 
December 2023. It concluded that the proposal was consistent with the desired outcomes of 
the CPPS. 
 
Planning Principles 
 
In delineating the outcomes of the CPPS, it split the Precinct into 3 main land use bands (refer 
to Figure 7).  The subject site is located in the “A Mixed Use CBD fringe”, which was identified 
as having the following characteristics: 
 

McLaren and Walker Streets adjoin the fringe of the North Sydney CBD. Along these 
streets, and also along Pacific Highway, a medium to high-density, mixed used 
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environment has developed over the years providing a mix of residential apartments, 
office buildings, hospitality venues, a hotel and other typologies. 

 
This study aims to consolidate and regularise these areas to create a vibrant mixed use 
transition zone between the CBD and the centre of the Civic Precinct. This transition zone 
could increase commercial offerings and job opportunities to support both the CBD and 
nearby educational and medical sectors. 

 

 
FIGURE 7: Land Use Banding (extract from pg 13 of the CPPS) 

 
Principle 4 to the CPPS specifically states: 
 

4. Manage growth and ensure development is of an appropriate scale and character 
Limit any potential significant development to the transport corridors and the transition 
zones (if and where appropriate) and ensure built form and scale transitions are 
sympathetic to the heritage items and conservation areas. 

 
The map on page 22 of the CPPS (refer to Figure 8) outlines the extent of the transition zone.  
Whilst there is no further explanation as to what the transport corridors comprise, these are 
considered to comprise Miller Street, Pacific Highway, and Falcon Street. 
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FIGURE 8: Design Concept (extract from pg 22 of the CPPS) 

 
It would appear that the submitters may have misinterpreted this Principle, in so far that the 
Principle states that any significant development is only to occur within the transition zone or 
transport corridors and not anywhere else in the Precinct, as opposed to the submitter’s 
interpretation that significant development is not permitted in the transition zone and 
transport corridors. The CPPS clearly envisages increased development opportunities on sites 
located within the transition zone (refer to Action 1 of the CPPS), which includes the subject 
site. 
 
Public Benefits 
 
The CPPS states that one of the driving principles of the Study is that any development 
opportunities afforded by the Study over and above the current planning controls should only 
be pursued if much needed public benefits are provided to meet the community’s need. 
 
In accordance with the CPPS, the proposal is accompanied by a VPA, which offers to deliver 
the following public benefits: 
• a new publicly accessible through site pedestrian link; 
• a childcare facility to be dedicated to Council; and 
• provision of affordable housing. 
 
All of the above items are consistent with the types of public benefits identified as being 
needed within the LGA (refer to pages 44 and 45 of the CPPS). Accordingly, the proposal is 
consistent with the public benefit aspects of the CPPS. 
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Implementation of the CPPS 
 
The CPPS was initially prepared in response to a number of ad-hoc proposals being progressed 
by private land holders within the Precinct and to recognise the opportunities and pressures 
associated with the construction of the northern portal to the Victoria Cross Metro Station 
and ensure that an appropriate place-based approach to development was achieved. 
 
Whilst Council could have progressed a single Planning Proposal and an associated 
amendment to NSDCP 2013 to implement the desired outcomes of the CPPS, there was a risk 
that none of the public benefits identified under the CPPS would be delivered, unless Council 
also undertook significant work to amend its local infrastructure contributions plan. 
 
4.12.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendment to NSDCP 2013 proceed 
unamended in relation to consistency with the CPPS. 
 
4.13. Amenity 
 
Eight submissions objected to the proposal on the basis that it would reduce amenity of the 
locality or to adjoining properties. 
 
4.13.1. Comment 
 
Where amenity to a locality was mentioned, it generally related to higher level issues such as 
privacy, overshadowing, view sharing, environmental impacts through reduced landscaping, 
traffic generation and congestion, accessibility, and adaptability. 
 
These issues are addressed in detail elsewhere in this report. 
 
4.13.2. Recommendation 
 
That the exhibited Planning Proposal and draft amendment to NSDCP 2013 proceed 
unamended in relation to amenity issues. 
 
5. Amendment of the Planning Proposal 
 
Section 3.35 of the EP&A Act states that the Planning Proposal Authority may, at any time, 
vary its proposals as a consequence of its consideration of any submission or report during 
community consultation or for any other reason. However, if it does so, it must forward the 
planning proposal to the Minister to determine if further community consultation is required. 
 
It is not recommended to amend the Planning Proposal as a result of consideration of the 
submissions. 
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6. Authorisation to Make the Plan 
 
In issuing the Gateway Determination, the DPHI initially granted Council delegation to be the 
local plan-making authority to finalise the making of the LEP amendment giving effect to the 
Planning Proposal (refer to Attachment 1). However, the exercising of this delegation is 
subject to satisfactorily meeting the criteria set out in preliminary text of the Gateway 
Determination. 
 
As outlined within Section 2 to this report, the requirements enabling Council to exercise its 
delegation as the local plan-making authority can be satisfactorily met, subject to receiving a 
revised Gateway Alteration to amend the plan making timeframes. 
 
7. Draft amendment to NSDCP 2013 
 
A site-specific draft amendment to NSDCP 2013 was exhibited concurrently with the Planning 
Proposal to ensure consistency with the proposed NSLEP 2013 amendments. 
 
Two submissions identified issues with the proposed provisions within the site-specific draft 
amendment and related to: 
• building setbacks; and 
• car parking rates. 
 
Responses to these issues are addressed in the following subsections. 
 
7.1. Setbacks 
 
One submission stated that the proposed minimum 6m setback to the eastern boundary 
would result in a future development on the site being located less than the minimum 24m 
separation requirement as per the ADG, which would lead to increased impacts on privacy 
and overshadowing. 
 
7.1.1. Comment 
 
The draft amendments to NSDCP 2013 are located within Part C – Area Caracter Statements. 
The primary purpose of Part C is to include additional and/or alternative built form controls 
to ensure the desired future character of an area (and in this case, this site) is appropriately 
delivered. 
 
Whilst it is acknowledged that the proposed minimum whole of building setback control to 
the eastern boundary is only 6m, it also needs to be read in conjunction with the existing 
building separation requirements under Part B of the DCP. These controls effectively replicate 
those under the ADG, which requires anywhere between 12m and 24m building separation 
for buildings greater than eight storeys in height, depending upon the use of the rooms that 
directly face one another. Given that a future building at 52 McLaren Street and the existing 
building at 168 Walker Street will contain habitable rooms facing one another, then a 
minimum 24m building separation would be required for buildings exceeding eight storeys. 
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The Concept Proposal that accompanies the Planning Proposal (refer to Figure 6) clearly 
demonstrates that a future building form can be accommodated on the subject site, 
incorporating the minimum required setbacks to 168 Walker Street, based on the proposed 
heights of buildings on the subject site. 
 
Furthermore, the Planning Proposal also includes a maximum FSR of 5.3:1. This proposed 
requirement restricts the overall quantum of floor space that can be accommodated on the 
site and will assist in the prevention of non-compliance with building separation 
requirements. 
 
7.1.2. Recommendation 
 
No amendment be made to the setback provisions or building separation requirements under 
the proposed amendment to NSDCP 2013. 
 
7.2. Carparking Rates 
 
The proponent of the Planning Proposal objected to the inclusion of Provision P12 to Section 
2.5.6 of the draft amendment to NSDCP 2013, which relates to a requirement to reduce the 
level of carparking beyond the maximum rate under Section 10 to Part B of NSDCP 2013. The 
proposed clause states: 
 

P12 The total amount of car parking must not exceed 80% of the total parking provision 
permitted under Section 10 – Car Parking and Transport to Part B of the DCP, rounded 
down to the nearest whole space. 

 
The submitter states that the proposed provision was incorporated in response to the 
recommendations of the T&PIA which accompanied the Planning Proposal at lodgement. The 
T&PIA noted the concept design provided 80% of the required residential car parking rates 
which applied at the time of lodging the Planning Proposal. The justification for reducing the 
amount of residential parking on site was to recognise the site’s immediate proximity to the 
then future northern portal to the Victoria Cross Metro Station and ensure that public 
transport usage is maximised. 
 
However, since the lodgement of the Planning Proposal, the submitter pointed out that 
Council revised its residential parking rates for residential development in high accessibility 
locations in May 2023, which included the subject site. If the new carparking rates are to be 
applied to the concept proposal that accompanied the Planning Proposal, it was stated that 
it would equate to a similar number of spaces as initially proposed within the concept design. 
Therefore, a provision in the site-specific DCP requiring further reduction of the residential 
parking rate is no longer necessary, given that the new maximum residential parking rates 
already achieve the original intent of Provision 12. 
 
7.2.1. Comment 
 
Table 1 (next page) outlines the quantum of parking that the concept proposal envisaged and 
compares it to the parking required under NSCP 2013 at the time of lodgement of the Planning 
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Proposal (2021) and after the parking rates were amended (2023) for residential development 
in high accessibility areas. 
 

TABLE 1: Parking Provision 

Development 
Type Concept Proposal NSDCP 2013 Maximum Parking Rates 

  Spaces Pre May 2023 Post May 2023 

Residential       

Studio /  
1 bedroom 

84 dw  0.5 / dw 42 0.4 / dw 33 

2 bedrooms 62 dw  1 / dw 62 0.6 / dw 37 

3 or more 
bedrooms 26 dw  1 / dw 26 0.7 / dw 18 

Subtotal 172 dw 104  130  88 

Non-residential       

Commercial 2,573sqm  1 / 400sqm of non-
residential GFA 

6 1 / 400sqm of non-
residential GFA 6 

Retail 427sqm  1 / 400sqm of non-
residential GFA 

1 1 space / 400sqm 
of non-residential 

GFA 
1 

Childcare       

• Staff Min 6  
1 / 2 staff 
(Max 3) 

3 1sp / 2 staff 
(Max 3) 

3 

• Parents >24 places  
2 / <24 child places 
3 / >child 24 places 

3 2 / <24 child places 
3 / >child 24 places 

3 

Subtotal  13  13  13 

Carshare N/A 4 N/A  N/A  

TOTAL  121  143  101 

 
As can be seen from Table 1, the concept proposal sought to provide 104 residential spaces, 
which represented 80% of the required maximum amount at the time of lodgement of the 
Planning Proposal. The current parking rates would require a maximum of 88 residential 
parking spaces, which represents 65% of the former parking rates. As this quantum is far less 
than the former requirements, there is no longer a need to impose an additional reduction in 
the parking rate for this site. Notwithstanding, nothing prevents the quantum of parking 
spaces to be further lowered in accordance with NSDCP 2013, as the rates are maximums. 
 
7.2.2.  Recommendation 
 
That proposed provision P12 to Section 2.5.6 to Part C of NSDCP 2013 be deleted in its 
entirety, as the current carparking rates effectively achieve the same outcome as that under 
the proposed clause. 
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7.3. Revised amendment to NSDCP 2013 
The recommended revisions to draft NSDCP 2013 as outlined in section 7.2.2 are reflected in 
Attachment 7 to this report. 
 
8. Voluntary Planning Agreement (VPA) 
 
17 submissions raised concerns with various aspects of the proposed VPA. In particular, 
concerns were raised with regard to: 
• the quantum and extent of affordable housing (12); 
• the value in delivering a childcare centre (3); and 
• through-site link (3). 
 
Each of these issues are addressed in the following subsections. 
 
8.1. Affordable Housing 
 
The submissions that raised issues with regard to the proposed affordable housing offer, 
identified the following concerns: 
• the proposed quantum of 5% of total residential floor space is insufficient and should be 

increased: 
o to a minimum of 10-20%, consistent with the recommendations of the North Sydney 

Local Planning Panel Meeting 31 May 2023; or 
o to a minimum of 30%, consistent with announced State Policy for government land 

and Council's recommendations of 11 December 2023; 
• the proposed limitation for the use as affordable housing for 10 years is insufficient and 

should be increased to in perpetuity; and 
• the quantum and timing would not make an impact on housing affordability. 
 
In connection with the above, many submitters suggested that, as the subject site represents 
surplus public land, it should be considered as a location for greater community benefit. These 
issues are addressed at Section 4.7 of this report. 
 
8.1.1. Comment 
 
Government Policy 
 
As part of its pre-election commitments, the NSW Government indicated its desire to ensure 
that developments on surplus public land include a minimum of 30% affordable, social, and 
universal housing. When Council agreed to the progression of the Planning Proposal and the 
associated offer to enter into a VPA to deliver a number of public benefits on 11 December 
2023, it requested that the proponent consider revising their offer to align with the State 
Government’s pre-election commitment. 
 
However, since this time there has been no firm commitment to deliver on this pre-election 
promise. In July 2024, the NSW Housing Minister advised that: 
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The consistent advice government has received since taking office is that imposing a 30 
per cent target on each [surplus] site would deliver less social and affordable housing, less 
housing overall, and would do so at significantly greater cost. 
 
Our target to provide an uplift of social and affordable housing remains the same – but 
we must have a responsible approach to delivery. 
 
This will ensure we can get shovels in the ground and a roof over people’s head sooner. 

 
The Minister further advised that the Government's target of 30% social and affordable 
housing would still be delivered but would be achieved across a broader program.  This means 
that higher proportions of social and affordable housing would be developed on other land 
already acquired for such purposes, where it can be delivered more efficiently. 
 
Despite the lack of a formal position, the Draft VPA incorporated a provision to reflect the 
intent of Council’s resolution of 11 December 2023 relating to the nature and extent of the 
affordable housing contribution component as follows: 
 

This agreement is to be updated, in accordance with clause 8 and clause 14.9, if required 
under any formal affordable housing policy applicable to the site that the NSW 
Government releases prior to the finalisation of the Planning Proposal, in accordance with 
the conditions of the Gateway Determination PP-2021-5024 dated 22 March 2024, as 
amended from time to time. 

 
This provision effectively means, that should the State Government adopt a formal policy 
position on affordable and social housing prior to the making of any LEP giving effect to the 
Planning Proposal, then the terms of the VPA would need to be changed to ensure that it 
reflected the State’s new policy position. 
 
As indicated in Section 2.7 to this report, it is anticipated that any LEP amendment would 
occur within two-three months of Council’s resolution. Therefore, there is still potential for 
this aspect of the VPA to be revised if the State Government’s policy position changes within 
this period. 
 
Quantum and Period 
 
There is no consistent requirement for the provision of affordable housing in conjunction with 
new development.  The provision of affordable housing is largely achieved through: 
• State Government delivery from the outset (100% and in perpetuity); 
• development bonuses under the Housing SEPP (a minimum of 10-15% of residential floor 

space for a minimum of 15 years); 
• LEP requirements implemented through the Transit Oriented Development (TOD) 

Precincts program (a minimum of 3%-18% of residential floor space and in perpetuity); 
• through a Council’s Affordable Housing Policy / Contributions Scheme (typically a 

monetary contribution based on a defined % of the residential floor space and market 
value of dwellings in the affected LGA); or 

• voluntarily through a VPA (no requirements - variable). 



  
 

 
Council Meeting 26 May 2025 Agenda  Page 52 of 412 

 

 
Delivery can also be made via either the provision of physical dwellings or an equivalent 
monetary contribution for future delivery elsewhere within an LGA. 
 
The Housing SEPP requires at least 10 - 15% of the residential floorspace within a 
development to comprise affordable housing, depending on the level of height or FSR bonus 
being sought. Affordable housing provided through these SEPP provisions is required to be 
used for affordable housing for a minimum of 15 years, after which it may be sold at full 
market value. 
 
NSLEP 2013 requires that development within the Crows Nest TOD Precinct is to provide 
between 3-18% of residential floor space as affordable housing in perpetuity. The quantum 
of affordable housing is generally aligned with the level of uplift that a particular site was 
granted within the Precinct. It is noted that some of the sites within the Crows Nest TOD 
Precinct that were provided with an uplift to 24 storeys (similar to the subject site), are 
required to provide a minimum of 6% of residential floorspace as affordable housing in 
perpetuity.   
 
Council does not currently have an Affordable Housing Policy or Contributions Scheme to 
assist with the delivery of affordable housing in the LGA. Whilst one is currently being 
prepared, the details have yet to be subject to Council endorsement or community 
consultation. 
 
Additional response from Proponent 
 
In response to the submissions made and the previous resolution made by Council on 13 
December 2023, Council wrote to the proponent on 18 February 2025 and requested that 
they amend the terms of their VPA with regard to the quantum and/or period of delivery of 
affordable housing to be provided on the site. 
 
On 14 April 2025, Council received a response (Attachment 8) from the proponent which 
stated that they do not intend to amend their current offer, citing that Council should 
“consider the current affordable housing offer in the context of the overall additional public 
benefits included in the VPA, which represents half of the value of the uplift achieved with 
the proposal”. 
 
The proponent stated that aligning the proposed timeframes to be used as affordable housing 
with those under the Housing SEPP is not appropriate. In particular, they clarified “that the 
planning proposal is not seeking any ‘bonus’ height and floorspace under the [Housing] SEPP. 
The height and FSR controls being sought are aligned with Council’s approved Civic Precinct 
Planning Study (November 2020), which Sydney Metro has worked with Council to develop a 
solution that responds to the site’s constraints and enables a positive mixed-use and public 
benefit outcome on site”.  The proponent further stated that “Should Council seek to amend 
this offer, the above mentioned benefits included in the current offer would need to be 
reconsidered”. 
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Therefore, if the proponent were to amend the affordable housing component of the public 
benefit offer, then it would come at the expense of delivering the proposed space for the 
childcare centre. It is unlikely that the through-site link would be jeopardised as this needs to 
be delivered to achieve a number of other long terms goals, including contributing to a 
continuous pedestrian link between St Leonards Park and the North Sydney CBD and enabling 
increased building separation. As indicated in section 8.2 of this report, there is an dire 
shortage of childcare places within North Sydney. 
 
Summary 
 
Whilst Council could request that the quantum and or period of affordable housing be 
increased, the proponent’s current position is that it will come at the expense of delivering a 
new space for a future childcare centre to be dedicated to Council, for which there is an acute 
need for in the LGA.  It would also necessitate a re-exhibition of the Draft VPA as its terms 
would have significantly changed, which could also potentially delay the making of any LEP 
amendment in accordance with Council’s resolution to progress the Planning Proposal. 
 
8.1.2. Recommendation 
 
That no further amendment be made to the affordable housing contributions component of 
the draft VPA, noting that should State policy positions change, the degree of affordable 
housing could still be required to be increased as per the terms of the VPA. 
 
8.2. Childcare Centre 
 
Three submissions raised issue with the proposed childcare element of the proposal. They 
identified that: 
• the proposed childcare centre does not represent a new net public benefit, as it would 

effectively replace an existing centre in Crows Nest and the distance between the centre 
locations is too great; 

• a new childcare centre is not needed/required due to the number of other centres 
located within a short distance of the Victoria Cross Metro Station; 

• as it is proposed to be located adjacent to the Metro Station, it would be utilised by 
people who live outside of the LGA; 

• the proposed childcare centre is largely indoor, which is not ideal; 
• the provision of childcare facilities should be left to the market; 
 
8.2.1. Comment 
 
The CPPS identified that the Kelly’s Place Child Centre is a not-for-profit community facility 
currently located in Crows Nest and needs to be relocated in order to undertake further works 
in upgrading Hume Street Park (within which Kelly’s Place is located), consistent with the 2036 
Plan for St Leonards / Crows Nest and the more recent implementation of the Crows Nest 
TOD Precinct Plan. 
 
It was identified that the Civic Precinct could be potentially a good location for its new location 
as it is within the Centre’s general catchment and is well serviced by public transport. It 
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further recognised that should an alternative solution be found to relocate Kelly’s Place, 
“there is still an acute demand for affordable long day care centres in North Sydney”. 
 
Accordingly, regardless whether Kelly’s Place or another provider occupies the space, there is 
still a need to provide a childcare centre in the locality and this aspect of the proposed public 
benefit offer is deemed appropriate. 
 
With regard to the quantum of indoor to open space, this will be addressed at any future DA 
stage which needs to meet national standards, dependent upon the number of childcare 
spaces. 
 
8.2.2. Recommendation 
 
The Planning Proposal, draft amendment to NSDCP 2013 and VPA be progressed unamended. 
 
8.3. Through-Site Link 
 
Three submissions specifically objected to the proposed through site link.  In particular, it was 
suggested that the through-site link: 
• has little or no value as there is plenty of existing access in the locality; 
• pedestrian access is already provided between Elliot Street and McLaren Streets via the 

Rydges Hotel driveway; 
• will only benefit residents living on McLaren Street; 
• would be more beneficial if it directly connected to the Victoria Cross Metro Station’s 

Northern Portal, to improve accessibility for residents and workers living or working east 
of the station entry who are unable to traverse the steep section of McLaren Street up to 
Miller Street safely. 

 
8.3.1. Comment 
 
The proposed through-site link assists with the delivery of some of the key long-term visions 
established within the CPPS, the Ward Street Precinct Planning Study, and the North Sydney 
Public Domain Strategy, which all seek to improve dedicated pedestrian access in the locality. 
In particular, the proposal will complete a portion of a pedestrian-focused link to be provided 
between the core of the North Sydney Centre and St Leonards Park, which will benefit more 
than just immediate residents and workers. 
 
Whilst it is recognised that the Rydges Hotel’s driveway it known to be used as an informal 
pedestrian route between Ridge and McLaren Streets, it does not comprise a safe (it is 
vehicular-focused) or lawful (there is no public right of way) route. The proposal will enable a 
dedicated publicly accessible pedestrian route with a minimum trafficable width of 3m. In 
addition, the proposed through-site link will provide a direct line of sight between Elliot Street 
and McLaren Street, greatly improving perceived safety levels for pedestrians. 
 
There are limited abilities to directly connect to the existing Northern Portal. Whilst there is 
no ability to re-grade McLaren Street to make it more accessible, the Concept Design that 
accompanies the Planning Proposal illustrates that efforts have been made to enhance 
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accessibility across the site, removing unacceptable grades where practical. For example, an 
accessible path of travel will now available between McLaren Street and Elliot Street and to 
the site’s south-western corner. 
 
8.3.2. Recommendation 
 
The Planning Proposal, draft amendment to NSDCP 2013 and VPA be progressed unamended. 
 
8.4. Summary 
 
It is recommended that delegation be granted to the Chief Executive Officer to finalise and 
execute the VPA generally in accordance with that exhibited and that the VPA be executed 
before the LEP amendment is made. 
 
8.4.1. Recommendation 
 
The Planning Proposal, draft amendment to NSDCP 2013 and VPA be progressed unamended. 
 
9. Other Matters 
 
Minister's Statement of Expectations 
 
On 1 July 2024, the NSW Minister for Planning and Public Spaces made a new Statement of 
Expectations Order under the Environmental Planning and Assessment (EP&A) Act 1979, 
which sets the expected performance for all NSW councils in relation to planning and 
development matters. 
 
This Order sets new benchmarks for Council performance on development assessment, 
planning proposals, and strategic planning. The expectations set out in the Ministerial Order 
include (emphasis added): 
• new minimum performance standards for determining development applications; 
• new standard for DA lodgement times; 
• new benchmark time frames to complete stages of planning proposals; 
• new requirements for councils to complete and carry out local strategic planning 

statements and local planning strategies, with a focus on delivering housing targets 
within time frames that the department specifies; 

• new heads of consideration that guide how the Minister considers Council performance 
against expectations. 

 
To promote the meeting of the Expectation Order, the DPHI launched the NSW Council 
League Table on 11 July 2024. The League Table comprises an interactive dashboard on the 
DPHI’s website, which presents data on lodgement and assessment timeframes for DAs for 
all NSW councils and monitors that performance. Planning Proposals are not yet publicly 
monitored on the league table but are being monitored by the DPHI. 
 
On 6 March 2025, Council received a letter from the Minster for Planning and Public Spaces 
stating that within the first six months of monitoring Council’s performance, Council had not 
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met the benchmark timeframes for development application assessment performance. The 
Minister advised that Council had 28 days to prepare an endorsed “action plan” to identify 
improvements to its DA assessment performance. A report was considered by Council at its 
meeting of 24 March 2025, in which an action plan was endorsed. 
 
If Council were to delay or refuse the Planning Proposal from progressing, there is potential 
that this decision could be used to support the issuing of a Performance Improvement Order. 
 
OPTIONS 
 
Council has the following options in relation to this matter: 
 
1. Progress with the making of an amendment to NSLEP 2013 giving effect to the Planning 

Proposal and adoption of the associated VPA and amendments to NSDCP 2013. 
2. Not proceed with the making of an amendment to NSLEP 2013 giving effect to the 

Planning Proposal or adoption of the associated VPA and amendments to NSDCP 2013. 
 
These options are assessed in the table below. 
 

TABLE 2: Options 

Option Finance/Resourcing  Risk/Opportunity  Consultation  

1. The progression of the 
Planning Proposal, VPA and 
amendment to NSDCP 2013 
can be accommodated 
within existing budget lines. 
Potential financial costs 
associated with the 
operation of the dedicated 
space for a childcare centre 
but may be offset from 
leasing out that space. 

Contributes to the provision 
of three substantial public 
benefits. 
Enables the appropriate 
redevelopment of the site, 
which has been subject to 
years of negotiation between 
the proponent, Council, and 
the wider community. 

No additional 
consultation is 
required. 
Submitters to be 
notified of Council’s 
decision. 

2. Additional staff time may be 
required defend Council’s 
refusal to proceed with the 
proposal with the DPHI. 
Additional staff time to 
potentially reassess a new 
proposal. 

Proponent may lobby DPHI to 
progress the proposal 
contrary to Council’s resolved 
position. 
Loss of the provision of 
substantial public benefits. 
Potential additional example 
to justify the issuing of a 
Performance Improvement 
Order over Council. 
The matter may be 
progressed through the 
Housing Development 

No additional 
consultation is 
required. 
Submitters to be 
notified of Council’s 
decision. 



  
 

 
Council Meeting 26 May 2025 Agenda  Page 57 of 412 

 

TABLE 2: Options 

Option Finance/Resourcing  Risk/Opportunity  Consultation  
Authority pathway with 
control taken out of Council’s 
hands, with different 
outcomes being a very real 
possibility. 

 
Option 1, is recommended for the following reasons:  
 
- Progression of the Planning Proposal, VPA and amendment to NSDCP 2013 can occur with 

minimal impact on Council finances and resources. 
- Progression of the Planning Proposal, VPA and amendment to NSDCP 2013 will enable 

the suitable redevelopment of the site in the context of the existing planning framework 
and minimising impacts to adjoining properties. 

- In the context of demanding housing targets and the operation of the State 
Government’s HDA, retaining control of the planning process and outcome is highly 
desirable. 

- The proposal will deliver a number of positive long term and short term public benefits 
through the partial completion of a pedestrianised though street block link, space to 
accommodate a future child care centre to be dedicated to Council and affordable 
housing for a temporary period of time. 

- No further consultation is required other than to advise submitters of Council’s resolution 
on the matter. 

 
Consultation requirements  
 
Community engagement has occurred in accordance with Council’s Community Engagement 
Protocol and the conditions of the Gateway Determination.  The detail of this report provides 
the outcomes from the engagement for Council to consider prior to adoption. 
 
Financial/Resource Implications 
 
Progressing and finalising the plan making process for this Planning Proposal to amend NSLEP 
2013 in the manner proposed represents a modest investment in Council resources. This can 
be accommodated within existing budget lines. 
 
Progressing and finalising the VPA represents a modest investment of Council resources, the 
costs of which are to be reimbursed by the proponent under the terms of the VPA. Delivery 
of the VPA will result in the dedication of space within a future building on the site for the 
purposes of a childcare centre. Whilst there will be costs associated with the operation of that 
asset, it can be offset against any income derived from a third party utilising that asset. 
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Legislation 
 
The proposal’s compliance with the relevant provisions of the Environmental Planning and 
Assessment Act, 1979 and accompanying Regulations (2021) have been addressed throughout 
this report. 
 
Conclusion 
 
The Planning Proposal as publicly exhibited seeks to amend the planning controls to NSLEP 
2013, to enable the site to be redeveloped for a mixed commercial and residential 
development. The proposal is also accompanied by VPA to deliver a number of public benefits 
and an amendment to NSDCP 2013 to incorporate site-specific controls to provide greater 
certainty as to the built form outcomes envisaged on the subject site. 
 
In response to the submissions made, it is recommended that: 
• the Planning Proposal proceed to the next stage of the plan making process unamended; 
• the VPA be executed with no additional changes to the scope of the public benefit offer; 

and 
• the draft amendment to NSDCP 2013 as exhibited, be adopted subject to the removal of 

P12 to Section 2.5.6 to Part C of NSDCP 2013. 
 
Should Council resolve to pursue an increased level of affordable housing as part of the VPA, 
then it needs to be recognised that it may come at the expense of delivering the childcare 
facility and would warrant the re-exhibition of the VPA to reflect the new offer and ultimately 
delay the progression of the Planning Proposal.   
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